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CONSTITUENT ASSEMBLY OF INDIA 
Wednesday , the 22nd January , 1947 


The Constituent Assembly of India met in the Constitution Hail , New Delhi , at 
Eleven of the Clock , Mr . President (The Hon’ble Dr . Rajendra Prasad ) in the Chair . 

RESOLUTION RE : AIMS AND OBJECTS —contd . 

Mr. President : There are three items in the Agenda to -day — 

1 . Discussion of the Resolution that has been going on for some days. 

2 . Another Resolution about Bhutan and Sikkim to be moved by Pandit 
Jawaharlai Nehru , and 

3 . Budget. 

I think we had better complete the discussion on the Objectives Resolution which 
has been moved by Pandit Jawaharlai Nehru . I noticed yesterday that Members 
wanted closure on that and if that is the feeling of the House , then I would ask 
Pandit Jawaharlai Nehru to straight -away say what he has to say in reply and 
complete the discussion , 

Mr . H .3 Khandekar (C .P and Berar : General );~[I want to express my views 
on the Resolution before the House later on . The Independence Day falls on the 
26th January . This Resolution seeks to make India free and therefore the decision 
on it should also be taken on 26th January . Though 26th January is a holiday . I 
would propose , that a resolution of so great importance should be passed on the 
Independence Day , Therefore . I request that the Assembly should meet on that 
day , may be , for a few minutes only .]- 

Rai Bahadur Syamanandan Sahaya (Bihar : General ): Sir , I beg the leave of 
the House to withdraw the two amendments which stand in my name . ( Hear , 
hear .). 

Mr . President : Rai Bahadur Syamanandan Sahaya had moved two amendments 
to the Resolution . He wants leave of the House now to withdraw them . Do I take it 
that the House agrees ? 

Hon'ble Members : Yes . 

Mr . President : Those two amendments are withdrawn . We have now got only 
the main Resolution . There is no other amendment . 

A suggestion has just been put forward by Mr . Khandekar that we should pass 
this Resolution on the 26th , but unfortunately that happens to be a Sunday . 

Mr . H .J Khandekar : There should be a session of the Assembly for a few 
minutes because this Resolution is an important resolution and should be passed on 
the Independence Day . 26th is a Sunday and I therefore request the Chair to have 
the session for a few minutes to consider this Resolution and pass it . 

Mr . President : We shall see about it after Pandit Jawaharlai Nehru has spoken . 

I shall take the vote of the House whether it should be passed today or not . 

Hon’ble Members : Today . 

Mr. President : Then 22nd has to become 26th . Pandit Jawaharlai Nehru . 
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The Hon'ble Pandit Jawaharlaf Nehru (United Provinces : General ): i -[Mr . 
President , six weeks have passed since I moved this Resolution , I had thought 
then that the Resolution would be discussed and passed within two or three days 
but later the House decided to postpone it in order to give time to others to think 
over it . The decision to postpone an important Resolution like this was probably not 
to the linking of others like me , but I did not doubt that the decision was sound and 
proper . The anxiety and impatience in our hearts was not for the passage of the 
Resolution , which was simply a symbol , but to attain the high aims which were 
enshrined in it . It is also our intense desire to march on with ail others and reach 
our goal with millions of Indians . Therefore , it was advisable to postpone the 
Resolution and to afford ample opportunity not only to this House but also to the 
country in general to think over it . The sense of all amendments and specially the 
amendment moved by Dr . Jayakar was generally for postponement , I am grateful 
to Dr . Jayakar for the withdrawal of his amendment and I thank the others also who 
have withdrawn their amendments . Many Members have spoken on the Resolution . 
Their number may be thirty of forty or more . Almost all of them have supported it 
without any criticism . Some of them , of course , have drawn our attention to some 
particular matters . I am of opinion , that if a plebiscite of the crores of people of 
India is taken , all of them will be found to stand for the Resolution ; though there 
might be some who would lay more or less emphasis on some particular aspect of 
the Resolution . The Resolution was meant to clothe in words the desire of crores of 
Indians and it was very carefully worded so as to avoid any strongly controversial 
issue . There is no need to say a great deal about this but with your permission , I 
would like to draw your attention to some points . One of the reasons for the 
postponement of the Resolution was that we wished that our brothers who had not 
come here , should be in a position to decide to come in . They have had a full 
month to consider the matter but I regret that they have not yet decided to come , 
However as I have already said at the outset , we will keep the door open for them 
and they will be welcomed up to the last moment , and we will give them and 
others , who have a right to come in , every opportunity for coming in . But it is clear 
that while the door remains open , our work cannot be held up . It has , therefore , 
become indispensable for us to proceed further and carry the Resolution to its logical 
conclusion . I have hopes that even at this stage those , who are absent , would 
decide to come in . 

Some of us , even though they are in agreement with this Resolution , were in 
favour of postponing some other business , too so that the absentees might not find 
any obstacle in their way to come in . I am in sympathy with this suggestion but in 
spite of this I am at a loss to understand how this suggestion could be put forward . 
That is a question of waiting , not that of postponing the Resolution . We have 
waited for six long weeks . This is no matter of weeks ; ages have slipped by while 
we have been waiting How long are we to wait now ? Many of us who waited have 
since passed away and many are nearing the end of their -lives . We have waited 
enough and now we cannot wait any longer . We are to further the work of the 
Assembly , speed up the pace and finish our work soon . You should bear in mind 
that this Assembly is not only to pass resolutions , I may point out , that the 
Constitution , which we frame , is not an end by itself , but it would be only the 
basis for further work . 

The first task of this Assembly is to free India through a new constitution to feed 
the starving people and cloth the naked masses and to give every Indian fullest 
opportunity to develop himself according to his capacity . This is certainly a great 
task Look at India today . We are sitting here and there in despair in many places , 
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and unrest in many cities . The atmosphere is surcharged with these quarrels and 
feuds which are called communal disturbances , and unfortunately we sometimes 
cannot avoid them . But at present the greatest and most important question in 
India is how to solve the problem of the poor and the starving . Wherever we turn , 
we are confronted with this problem . If we cannot solve this problem soon , all our 
paper constitutions will become useless and purposeless . Keeping this aspect in 
view , who could suggest to us to postpone and wait ? 

A point has been raised from one side that some ideas contained in the Resolution 
do not commend themselves to the Rulers of the States , because they conflict with 
the powers of the Princes . A suggestion has also been made to postpone the 
decision about the States in the absence of their representatives . It is a fact they 
are not present here but if we wait for them it is not possible for us to finish the 
work even at the end of the Constituent Assembly according to the plan . This is 
impossible . Our scheme was not that they should come in at the end . We invited 
them to come in at the beginning . If they come , they are welcome . No body is 
going to place any obstacles . If there is any hesitation , it is on their part only . A 
month ago you formed a Committee to get into touch with 'their representatives . 
We were always anxious to discuss with them although we did not get any 
opportunity for it . That is no fault of ours . We did not ask for time . We want to 
finish our work as early as possible . I am informed they complain of the following 
words contained in the Resolution . 

"Sovereignty belong to the people and rests with the people That is to say , the 
final decision should rest with the people of the States . They object to this . It is 
certainly a surprising objection . It may not be very surprising if those people who 
have lived in an atmosphere of mediavalism do not give up their cherished illusions , 
but in the modern age how can a man believe for a moment in the divine and 
despotic rights of a human being ? I fail to understand how any Indian , whether he 
belongs to a State or to any other part of the country , could dare utter such things . 
It is scandalous now to put forward an idea which originated in the world hundreds 
of years ago and was buried deep in the earth long before our present age . 
However , I would respectfully tell them to desist from saying such things . They are 
putting a wrong thing before the world and by doing so they are lowering their own 
status and weakening their own position . At least this Assembly is not prepared to 
damage its very foundation and , if it does so , it will shake the very basis of our 
whole constitution . 

We claim in this Resolution to frame a free and democratic Indian Republic . A 
question may be asked what relation will that Republic bear to other countries of the 
world ? What would be its relations with England , the British Commonwealth and 
other countries ? This Resolution means that we are completely free and are not 
included in any group except the Union of Nations which is now being formed in the 
world . The truth is that the world has totally changed . The meanings of words too 
are changing . Today any man who can think a little , will come to the conclusion 
that the only way to remove the doubts and dangers from the world , is to unite all 
the nations and ask them to work together and help each other , The organisation of 
the United Nations is not free from big gaps and fissures . Thousands of difficulties 
lie ahead and a great deal of suspicion exists between countries . I have already said 
that we are not thinking in terms of isolating ourselves from the world . We will work 
in complete cooperation with other countries . It is not an easy thing to work in 
cooperation with England or the British Commonwealth , and yet we are prepared to 
do so . We will forget our old quarrels , strive to achieve our complete independence 
and stretch our hands of friendship to other countries , but that friendship shall in no 
case mar or weaken our freedom . 
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This is not a resolution of war ; it is simply to put our legitimate rights before the 
world ; and in doing so if we are challenged , we will not hesitate in accepting that 
challenge . But after all , this is resolution of goodwill and compromise , among the 
people of India , whatever their community or religion and with the different 
countries of the world including England and the British Commonweafth of Nations . 
The Resolution claims to be on friendly terms with all and it has been put before you 
with that motive and intention . I hope you will accept it . 

A friend has suggested that it would be advisable to move the Resolution just on 
the eve of the Independence Day which is due to come after four days only . But I 
will ask him if it is proper to delay a proper thing even for a moment ? Not a 
moment s postponement is advisable and we should finish our work as soon as 
possible . 

This Resolution which has been put before you is in a new form and in a new 
shape , but I would like to tell you that it has a long trail of resolutions pledges and 
declarations including the world -famed resolutions of "Independence " and "Quit 
India " behind . It is high time to fulfil our pledges which we made from time to 
time . How are these pledges to be fulfilled ? The right answer lies with you and I 
hope you will not only accept the Resolution but also fulfil it as you fulfil a solemn 
pledge . 

One thing more I would like to tell you . We have been confronted and will again 
be confronted with various questions . Persons of various groups , Communities 
and interests would look at it from different points of view , and diverse questions 
and problems would be raised by them , but we should all bear in mind that we 
should not , on the eve of Independence , allow ourselves to be carried away by 
petty matters . If India goes down , all will go down ; if India thrives , all will thrive 
and if India lives , all will live including the parties , communities and groups . 

With your permission I would like to say something in English also .] 

Mr . President , it was my proud privilege , Sir , six weeks ago , to move this 
Resolution before this Hon'ble House . I felt the weight and solemnity of that 
occasion . It was not a mere form of words that I placed before the House , carefully 
chosen as those words were . But those words and the Resolution represented 
something far more ; they represented the depth of our being ; they represented the 
agony and hopes of the nation coming at last to fruition . As I stood here on that 
occasion I felt the past crowding round me , and I felt also the future taking shape . 
We stood on the razor's edge of the present , and as I was speaking , I was 
addressing not only this Hon'ble House , but the millions of India , who were vastly 
interested in our work . And because I felt that we were coming to the end of an 
age , I had a sense of our forbears watching this undertaking of ours and possibly 
blessing it , if we moved aright , and the future , of which we became trustees , 
became almost a living thing , taking shape and moving before our eyes . It was a 
great responsibility to be trustees of the future , and is was some responsibility also 
to be inheritors of the great past of ours . And between that great past and the great 
future which we envisage , we stood on the edge of the present and the weight of 
that occasion , I have no doubt , impressed itself upon this Hon'ble House . 

So , I placed this Resolution before the House , and I had hoped that it could be 
passed in a day or two and we could start our other work immediately . But after a 
long debate this House decided to postpone further consideration of this Resolution . 
May I confess that I was a little disappointed because I was impatient that we 
should go forward ? I felt that we were not true to the pledges that we had taken by 
lingering on the road . It was a bad beginning that we should postpone even such an 
important Resolution about objectives . Would that imply that our future work would 
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go along slowly and be postponed from time to time ? Nevertheless . I have no 
doubt , that the decision this House took in its wisdom in postponing this 
Resolution , was a right decision , because we have always balanced two factors , 
one , the urgent necessity in reaching our goal , and the other , that we should reach 
it in proper time and with as great a unanimity as possible . It was right , therefore , 
if I may say with all respect , that this House decided to adjourn consideration of 
this Motion and thus not only demonstrated before the world our earnest desire to 
have all those people here who have not so far come in here , but also to assure the 
country and everyone else , how anxious we were to have the cooperation of all . 
Since then six weeks have passed , and during these weeks there has been plenty of 
opportunity for those , who wanted to come , to come . Unfortunately , they have not 
yet decided to come and they still hover in this state of indecision . I regret that , 
and all I can say is this , that we shall welcome them at any future time when they 
may wish to come . But it should be made clear without any possibility of 
misunderstanding that no work will be held up in future , whether any one comes or 
not . (Cheers .) There has been waiting enough . Not only waiting six weeks , but 
many in this country have waited for years and years , and the Country has waited 
for some generations now . How long are we to wait ? And if we , some of us , who 
are more prosperous can afford to wait , what about the waiting of the hungry and 
the starving ? This Resolution will not feed the hungry or the starving , but it brings 
a promise of many things —it brings the promise of freedom , it brings the promise 
of food and opportunity for all . Therefore , the sooner we set about it the better . So 
we waited for six weeks , and during these six weeks the country thought about it , 
pondered over it , and other countries also , and other people who are interested 
have thought about it . Now we have come back here to take up the further 
consideration of this Resolution . We have had a long debate and we stand on the 
verge of passing it . I am grateful to Dr . Jayakar and Mr . Sahaya for having 
withdrawn their amendments . Dr . Jayakar's purpose was served by the postponing 
of this Resolution , and it appears now that there is no one in this House who does 
not accept fully this Resolution as it is . It may be , some would like it to be slightly 
differently worded or the emphasis placed more on this part or on that part . But 
taking it as a whole , it is a resolution which has already received the full assent of 
this House , and there is little doubt that it has received the full assent of the 
country . (Cheers .) 

There have been some criticisms of it , notably , from some of the Princes . Their 
first criticism has been that such a Resolution should not be passed in the absence 
of the representatives of the States . In part I agree with that criticism , that is to 
say , I should have liked all the States being properly represented here , the whole 
of India —every part of India being properly represented here —when we pass this 
Resolution . But if they are not here it is not our fault . It is largely the fault of the 
Scheme under which we are functioning , and we have this choice before us . Are we 
to postpone our functioning because some people cannot be here ? That would be a 
dreadful thing if we stopped not only this Resolution , but possibly so much else , 
because representatives of the States are not here . So far as we are concerned , 
they can come in at the earliest possible moment , we will welcome them if they 
send proper representatives of the States . So far as we are concerned , even during 
the last six weeks or a month , we have made some effort to get into touch with the 
Committee representing the States Rulers to find a way for their proper 
representation here . It is not our fault that there has been any delay , We are 
anxious to get every one in , whether it is the representatives of the Muslim League 
or the States or any one else . We shall continue to persevere in this endeavour so 
that this House may be as fully representative of the country as it is possible to be . 
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So , we cannot postpone this Resolution or anything else because some people are 
not here . K 

Another point has been raised : the idea of the sovereignty of the people , which 
is enshrined in this Resolution , does not commend itself to certain rulers of Indian 
States . That is a surprising objection and , if I may say so , if that objection is 
raised in all seriousness by anybody , be he a Ruler or a Minister , it is enough to 
condemn the Indian States system of every Ruler or Minister that exists in India . It 
is a scandalous thing for any man to say , however highly placed he may be , that he 
Is here by special divine dispensation to rule over human beings today . That is a 
thing which is an intolerable presumption on any man's part , and it is a thing which 
this House will never allow and will repudiate if it is put before it . We have heard a 
lot about this Divine Right of Kings we had read a lot about of it in past histories and 
we had thought that we had heard the last of it and that it had been put an end to 
and buried deep down into the earth long ages ago . If any individual in India or 
elsewhere raises it today , he would be doing so without any relation to the present 
in India . So , I would suggest to such persons in all seriousness that , if they want 
to be respected or considered with any measure of friendliness , no such idea should 
be even hinted at , much less said . On this there is going to be no compromise 
(Hear, hear). 

But , as I made plain on the previous occasion when I spoke , this Resolution 
makes it clear that we are not interfering in the internal affairs of the States . I even 
said that we are not interfering with the system of monarchy in the States , if the 
people of the States so want it . I gave the example of the Irish Republic in the 
British Commonwealth and it is conceivable to me that within the Indian Republic 
there might be monarchies if the people so desire . That is entirely for them to 
determine . This Resolution and , presumably , the Constitution that we make , will 
not interfere with that matter . Inevitably it will be necessary to bring about 
uniformity in the freedom of the various parts of India , because it is inconceivable 
to me that certain parts of India should have democratic freedom and certain others 
should be denied it . That cannot be . That will give rise to trouble , just as in the 
wide world today there is trouble because some countries are free and some are 
not . Much more trouble will there be if there is freedom in parts of India and lack of 
freedom in other parts of India . 

But we are not laying down in this Resolution any strict system in regard to the 
governance of the Indian States . All that we say is this that they , or such of them , 
as are big enough to form unions or group themselves into small unions , will be 
autonomous units with a very large measure of freedom to do as they choose 
subject no doubt to certain central functions in which they will co -operate with the 
Centre , in which they will be represented in the Centre and in which the Centre will 
have control . So that , in a sense , this Resolution does not interfere with the inner 
working of those Units . They will be autonomous and , as I have said , if those Units 
choose to have some kind of constitutional monarchy at their head , they would be 
welcome to do so . For my part , I am for a Republic in India as anywhere else , But 
whatever my views may be on that subject , it is not my desire to impose my will on 
others ; whatever the views of this House may be on this subject , I imagine that it 
Is not the desire of this House to impose its will in these matters . 

So , the objection of the Ruler of an Indian State to this Resolution becomes an 
objection , in theory , to the theoretical implications and the practical implications of 
the doctrine of sovereignty of the people . To nothing else does any one object . That 
is an objection which cannot stand for an instant . We claim in this Resolution to 
frame a constitution for a Sovereign , Independent , Indian Republic —necessarily 
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Republic . What else can we have in India ? Whatever the States may have or may 
not have , it is impossible and inconceivable and undesirable to think in any other 
terms but in terms of the Republic in India . 

Now , what relation will that Republic bear to the other countries of the world , to 
England and , to the British Commonwealth and the rest ? For a long time past we 
have taken a pledge on Independence Day that India must sever her connection 
with Great Britain , because that connection had become an emblem of British 
domination , At no time have we thought in terms of isolating ourselves in this part 
of the world from other countries or of being hostile to countries which have 
dominated over us . On the eve of this great occasion , when we stand on the 
threshold of freedom we do not wish to carry a trial of hostility with us against any 
other country . We want to be friendly to all . We want to be friendly with the British 
people and the , British Commonwealth of Nations . 

But what I would like this House to consider is this : When these words and these 
labels are fast changing their meaning and in the world today there is no isolation , 
you cannot live apart from the others . You must co -operate or you must fight . 
There is no middle way . We wish for peace . We do not want to fight any nation if 
we can help it . The only possible real objective that we , in common with other 
nations , can have is the objective of co -operating in building up some kind of world 
structure , call it 'One World ', call it what you like . The beginnings of this world 
structure have been laid down in the United Nations Organisation . It is feeble yet ; 
it has many defects ; nevertheless , it is the beginning of the world structure . And 
India has pledged herself to co -operate in that work . 

Now , if we think of that structure and our co -operation with other countries in 
achieving it , where does the question come of our being tied up with this Group of 
Nations or that Group ? Indeed , the more groups and blocks are formed , the 
weaker will that great structure become . 

Therefore , in order to strengthen that big structure , it is desirable for all 
countries not to insist , not to lay stress on separate groups and separate blocks . I 
know that there are such separate groups and blocks today and because they exist 
today , there is hostility between them , and there is even talk of war among them . 

I do not know what the future will bring to us , whether peace or war . We stand on 
the edge of a precipice and there are various forces which pull us on one side in 
favour of co -operation and peace , and on the other , push us towards the precipice 
of war and disintegration . I am not prophet enough to know what will happen , but 
I do know that those who desire peace must deprecate separate blocks which 
necessarily become hostile to other blocks . Therefore India , in so far as it has a 
foreign policy , has declared that It wants to remain independent and free of all 
these blocks and that it wants to cooperate on equal terms with all countries . It is a 
difficult position because , when people are full of fear of each other , any person 
who tries to be neutral Is suspected of sympathy with the other party . We can see 
that in India and we can see that in the wider sphere of world politics . Recently an 
American statesman criticised India in words which show how lacking in knowledge 
and understanding even the statesmen of America are . Because we follow our own 
policy , this group of nations thinks that we are siding with the other and that group 
of nations thinks that we are siding with this . That is bound to happen . If we seek 
to be a free , independent , democratic republic . It is not to dissociate ourselves 
from other countries , but rather as a free nation to co -operate in the fullest 
measure with other countries for peace and freedom , to co -operate with Britain , 
with the British Commonwealth of Nations , with the United States of America , with 
the Soviet Union , and with all other countries , big and small . But real co - 
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operation would only come between us and these other nations when we know that 
we are free to co -operate and are not imposed upon and forced to co -operate . So 
long as there is the slightest trace of compulsion , there can be no co -operation 
Therefore , I commend this Resolution to the House and I commend this 
Resolution , if I may say so , not only to this House but to the world at large so that 
it can be perfectly clear that it is a gesture of friendship to all , and , that behind it 
there lies no hostility . We have suffered enough in the past . We have struggled 
sufficiently , we may have to struggle again , but under the leadership of a very 
great personality we have sought always to think in terms of friendship and goodwill 
towards others , even those who opposed us . How far we have succeeded , we do 
not know , because we are weak human beings . Nevertheless , the impress of that 
message has found a place in the hearts of millions of people of this country , and 
even when we err and go astray , we cannot forget it . Some of us may be little 
men , some may be big , but whether we are small men or big , for the moment we 
represent a great cause and therefore something of the shadow of greatness falls 
upon us Today in this Assembly we represent a mighty cause and this Resolution 
that I have placed before you gives some semblance of that cause . We shall pass 
this Resolution , and I hope that this Resolution will lead us to a constitution on the 
lines suggested by this Resolution . I trust that the Constitution itself will lead us to 
the real freedom that we have clamoured for. and that real freedom in turn will bring 
food to our starving peoples , clothing for them , housing for them and ail manner of 
opportunities of progress , that it will lead also to the freedom of the other countries 
of Asia , because in a sense , however unworthy we have become —let us recognise 
it —the leaders of the freedom movement of Asia , and whatever we do , we should 
think of ourselves in these larger terms . When some petty matter divides us and we 
have difficulties and conflicts amongst ourselves over these small matters , let us 
remember not only this Resolution , but this great responsibility that we shoulder , 
the responsibility of the freedom of 400 million people of India , the responsibility of 
the leadership of a large part of Asia , the responsibility of being some land of guide 
to vast numbers of people all over the world . It is a tremendous responsibility . If 
we remember it , perhaps we may not bicker so much over this seat or that post , 
over some small gain for this group or that . The one thing that should be obvious to 
all of us is this that there is no group in India , no party , no religious community , 
which can prosper if India does not prosper , If India goes down , we go down , all of 
us , whether we have a few seats more or less , whether we get a slight advantage 
or we do not . But if it is well with India , if India lives as a vital free country , then 
it is well with all of us to whatever community or religion we might belong 

We shall frame the Constitution , and I hope it will be a good constitution , but 
does anyone in this House imagine that , when a free India emerges , it will be 
bound down by anything that even this House might lay down for it ? A free India 
will see the bursting forth of the energy of a mighty nation . What it will do and what 
it will not , I do not know , that it will not consent to be bound down by anything . 
Some people imagine , that what we do now , may not be touched for 10 years or 20 
years , If we do not do it today , we will not be able to do it later . That seems to me 
a complete misapprehension . I am not placing before the House what I want done 
and what I do not want done , but I should like the House to consider that we are on 
the eve of revolutionary changes , revolutionary in every sense of the word , because 
when the spirit of a nation breaks its bonds , it functions in peculiar ways and it 
should function in strange ways . It may be that the Constitution , this House may 
frame , may not satisfy that free India . This House cannot bind down the next 
generation , or the people who will dully succeed us in this task . Therefore , let us 
not trouble ourselves too much about the petty details of what we do , those details 
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wilf not survive for fong if they are achieved in conflict . What we achieve in 
unanimity , what we achieve by co -operation is likely to survive . What we gain here 
and , there by conflict and by overbearing manners and by threats will not survive 
long . It will only leave a trail of bad blood . And so now I commend this Resolution 
to the House and may I read the last para of this Resolution ? But one word more , 
Sir , before I read it . India is a great country , great in her resources , great in her 
man -power , great in her potential , in every way . I have little doubt that a Free 
India on every plane will play a big part on the world stage , even on the narrowest 
plane of material power , and I should like India to play that great part in that 
plane . Nevertheless today there is a conflict in the world between forces , in 
different planes . We hear a lot about the atom bomb and the various kinds of 
energy that it represents and in essence today there is a conflict in the world 
between two things , that atom bomb and what it represents and the spirit of 
humanity . I hope that while India will no doubt play a great part in alt the material 
spheres , she will always lay stress on that spirit of humanity , and I have no doubt 
in my mind , that ultimately in this conflict , that is confronting the world , the 
human spirit will prevail over the atom bomb . May this Resolution bear fruit and 
may the time come when in the words of this Resolution , this ancient land attains 
its rightful and honoured place in the world and makes its full and willing 
contribution to the promotion of world peace and the welfare of mankind . 

Mr . President : The time has now arrived when you should give your solemn 
votes on this Resolution . Remembering the solemnity of the occasion and the 
greatness of the pledge and the promise which this Resolution contains , I hope 
every Member will stand up in his place when giving his vote in favour of it . 

I will read the Resolution : 

This Constituent Assembly declares its firm and solemn resolve to proclaim India 
as an independent Sovereign Republic and to draw up for her future governance a 
Constitution : 

(2 ) Wherein the territories that now comprise British India , the territories that 
now form the Indian States , and such other parts of India as are outside British 
India and the States as well as such other territories as are willing to be constituted 
into the Independent Sovereign India shall be a Union of them all ; and 

(3 ) Wherein The said territories , whether with their present boundaries or with 
such others as may be determined by the Constituent Assembly and thereafter 
according to the law of the Constitution , shall possess and retain the status of 
autonomous units , together with residuary powers , and exercise all powers and 
functions of government and administration , save and except such powers and 
functions as are vested in or assigned to the Union , or as are inherent or implied in 
the Union or resulting therefrom ; and 

(4 ) Wherein all power and authority of the Sovereign Independent India , its 
constituent parts and organs of government, are derived from the people ; and 

(5 ) Wherein shall be guaranteed and secured to all the people of India justice , 
social , economic , and political ; equality of status , of opportunity , and before the 
law ; freedom of thought , expression , belief, faith , worship , vocation , association 
and action , subject to law and public morality ; and 

(6 ) Wherein adequate safeguards shall be provided for minorities , backward and 
tribal areas , and depressed and other backward classes ; and 

(7 ) Whereby shall be maintained the integrity of the territory of the Republic and 
its sovereign rights on land , sea and air according to justice and the law of civilised 
nations ; and 

(8 ) this ancient land attain its riahtful and honoured Dlace in the world and make 
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its full and willing contribution to the promotion of world peace and the welfare of 
mankind . 

(The Hon'ble the President then read a Hindi translation of the Resolution .) 

I have got the Urdu translation also . Unfortunately I am not able to read it . I 
shall be glad if some other Member could , read it for me . 

(Shri Mohanlal Saksena then read the Urdu translation of the Resolution .) 

Mr . President : I will request Members now to stand in their places and vote in 
favour of this Resolution , 

The Resolution was adopted , all members standing . 

RESOLUTION TO INCLUDE BHUTAN AND SIKKIM WITHIN THE SCOPE OF THE 

NEGOTIATING COMMITTEE 

Mr . President : We have got the next resolution relating to Sikkim and Bhutan . 
Pandit Jawaharlal Nehru will move this . 

The Hon'ble Pandit Jawaharlal Nehru : Mr . President , Sir , I beg to move the 
following Resolution : 

"This Assembly resolve that the Committee constituted by its Resolution of 
December 21 , 1946 (to confer with the Negotiating Committee set up by the 
Chamber of Princes and with other representatives of Indian States for certain 
specified purposes ), shall in addition have power to confer with such persons as the 
Committee thinks fit for the purpose of examining the special problems of Bhutan 
and Sikkim and to report to the Assembly the result of such examination 

May I point out , Sir , that the copy of this Resolution that has been circulated 
should be varied slightly in the penultimate line , to read , "for the purpose of 
examining the special problems of Bhutan and Sikkim and to report to the Assembly 

tt 

The House will remember that we passed a resolution in December last appointing 
a Committee consisting of Maulana Abul Kalam Azad , Sardar Vallabhbhai Patel , Dr . 
Pattabhi Sitaramayya , Mr . Shankarrao Deo , Sir N . Gopalaswami Ayyangar and 
myself to confer with the Negotiating Committee set up by the Chamber of Princes 
and with other representatives of Indian States for the purpose of — 

(a ) fixing the distribution of the seats in the Assembly not exceeding 93 in 
number which , in the Cabinet Mission's Statement of 16th May , 1946 , are 
reserved for Indian States , and 

(b ) fixing the method by which the representatives of the States should be 
returned to this Assembly , and thereafter to report to the Constituent 
Assembly the result of such negotiations . Further it was resolved that not 
more than three other Members may be added to this Committee later . This 
Committee was to consider two matters , fixing and distribution of seats for 
States and fixing the method by which the representatives of the States 
should be returned to the Assembly . The question has arisen as to how we 
have to deal with certain areas which are not Indian States . In this 
Resolution before us , Bhutan and Sikkim are mentioned . 

Bhutan is in a sense an Independent State under the protection of India . Sikkim 
is in a sense an Indian State but different from the other . It is not proper to think of 
Bhutan therefore in the same category as an Indian State , I do not know what the 
future position of Bhutan might be in relation to India . That is a matter to be 
determined in consultation and in co -operation with the representatives of Bhutan . 
There is no question of compulsion in the matter . Now the terms of reference of the 
Committee you have appointed on the last occasion will not entitle it to tackle any 
such problem . Those terms are limited to the method of representation in this 
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Assembly and the distribution of seats . I would like to say that there is some 
objection raised on the part of the Indian Princes to Negotiating Committee as to 
why the terms of reference have been so limited by us . They have been limited for 
obvious reasons —that all the later problems of the Indian States are going to be 
dealt with by those representatives of Indian States when they come and it would be 
absurd for us to come to final decisions with regard to the main problems before the 
representatives are here . Therefore deliberately we limited the functions of our 
Negotiating Committee . But in limiting them we prevented them from dealing with 
other problems which may arise in regard to territories which are not Indian States , 
specially Bhutan and Sikkim , and this Resolution gives them authority to meet 
representatives of Bhutan and Sikkim and discuss any special problems that may 
arise . I want to make it clear, on the one hand , that this Constituent Assembly has 
every right to discuss problems with even Independent States , if necessary , There 
is nothing to limit our right to discuss our future relations with the Independent 
States but for the moment I am not dealing with that problem . Whatever the 
position of Bhutan might be , there is no question that we have the power and 
authority to deal with their representatives . This is in no way trying to lessen the 
status of Bhutan's present position . Whatever this may be it will be recognized to 
be something entirely different , to that of Indian States . We are simply 
empowering our Committee to deal with the representatives and then to report to 
this Constituent assembly the result of those negotiations . 

I beg to move this Resolution . Sir . 

The Hon'ble Pandit Govind Ballabh Panth (United Provinces : General ): I 
second the Resolution . 

Mr . President : The Resolution has been moved and seconded . If anyone wants 

to speak , he can do so . (After a pause ). May I take it that no one wishes to 

speak about this Resolution ? I will put the Resolution to vote 

The Resolution was adopted 


Mr. President : There are two motions regarding the Budget of the Assembly . 

Mr - H .V Kamath (C .P & Berar : General ): May I invite your attention , Sir , to 
the request made by a large section of this House that as a mark of tribute to Netaji 
Subash Chandra Bose , whose golden jubilee falls tomorrow , this House shall not 
meet to -morrow for the transaction of any business ? 

Mr . President Mr . Kamath , as I understand , we have not got anything ready 
for tomorrow ; so , in any case we are going to have a holiday tomorrow . (Cheers ) 
.Mr . Gadgil . 

BUDGET ESTIMATES OF THE CONSTITUENT ASSEMBLY 

Mr. N .V Gadgil (Bombay : General ): I beg to move — 

Resolved that the Assembly do accord sanction to the estimated expenditure of 
the Assembly for the years 1946-47 and 1947-48 as shown in the attached 
statements prepared by the Staff and Finance Committee in pursuance of rule 50 
(1 ) of the Constituent Assembly Rules 

Sir , as laid down in the Rules. 

Sri K . Santhanam (Madras : General ): I move that this thing may be taken up 
in Committee , It is not desirable that we should discuss the Budget in the presence 
of visitors . So I move that we go into Committee . 

Prof. N .G Ranga (Madras : General ): I second it . 

Sri Biswanath Das (Orissa : General ): I also support it . 
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Mr . Somnath Lahiri (Bengal : General ): It deals with public money . I do not 
see any reason why we should be afraid of discussing in public . 

Mr . President : Let the motion be moved and then we shall consider whether 
the consideration will be in Committee . 

Sri K . Santhanam : The Motion has been moved . He is going to make a 
speech . Therefore we want it in camera . There is nothing to be hidden or to be 
afraid of but we want to have the freedom to speak freely . 

Mr . President : I had better then take the sense of the House . Those who want 
it in Committee form later on will please say 'Aye 

The Hon ble Mr . B .G Kher (Bombay : General ): The whole House may be 
turned into Committee . 

Mr . President : Those who are in favour of Committee may say 'Aye '. 

The motion was adopted . 

Mr . President : We shall then go into Committee and as the Committee 
meetings are private , I would request the visitors to withdraw . 

(The galleries were then cleared ). 

(The proceedings were then conducted In camera ). 

1 English translation of Hindustani speech . 
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NINE JUSTICES IN SEARCH OF A DOCTRINE 

Thomas I. Emerson* 


T he case of Gnswold v. Connecticut, 1 like few others in recent 
times, presented the United States Supreme Court with a hope¬ 
lessly unsupportable piece of state legislation and an unusual variety 
of possible doctrinal solutions. The Court’s response to this situation, 
and the implications of its choice of doctrine for the future of 
individual rights in America, make an intriguing study of the judi¬ 
cial process. 


• The Connecticut law, as a matter of social policy, had little or 
nothing to be said for it It was enacted in 1879 and remained as a 
relic of a Comstcckian philosophy which had long since ceased to 
be widely held, if it ever had been. The statute was at war with all 
accepted standards of medical practice. It invaded the sacred realm 
of marital privacy, and for all practical purposes denied to married 
couples the right of deciding whether or when to have children. 
Under certain not infrequent circumstances, it imposed upon indi¬ 
viduals the cruel choice between sexual ab itinence on the one hand 
and ill health, death, or deformed children on the other. Not gener¬ 
ally enforced, indeed unenforceable in most instances, it hung like a 
cloud over the medical profession. More important, its enforcement 
only against birth control clinics resulted in patent discrimination 
against persons who w r ere too poor or too uneducated to seek private 
medical advice. Its basic purpose was fantastically in conflict with 
the clearly perceived need to deal with the world's second most 
critical problem—the population explosion. Even its staunchest 
supporter, the Roman Catholic Church, was ready to concede that 
the use oE contraceptives by married couples involved a religious 
principle rather than a public policy to be imposed on all faiths by 
government sanction. Yet the legislaturc'failed to repeal the statute. 2 

To the ordinary layman, Griswold v. Connecticut seemed easy. 
But to the lawyer it -was somewhat more difficult. The lawyer’s 
problem with the case was that the issues did not readily fit into 


• Professor of Law, Yale University.—Ed. The author wishes to point out that 
he ww one of the counsel for appellants, in the case of Griswold v. Connecticut. This 

Souldtocnotcd! ^ ^ apadly kw professor rather than advocate, but the bias 
L 581 U.S. 479 (1965). 

2. There Is some evidence that, at least when the case was In its final stages before 
the Supreme Court, many Connecticut legislators preferred to have the Court, rather 
than themselves, make the decision to eliminate the statute. 
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any existing legal pigeonhole. Actually, there were five possibilities. 
The case could have been dealt with under the equal protection 
clause, the first amendment, substantive due process, the right of 
privacy, or, in extremis, the ninth amendment. In order to strike 
down the statute under any of these doctrines, however, the Court 
would be forced, to enter uncharted waters. Whatever course the 
Court took, its action was bound to be pregnant with possibilities 
crucial to the development oE the law in a vital area of American life. 


I. Equal Protection 

The primary equal protection issue arose out of the fact, already 
mentioned, that although the Connecticut birth control law was a 
dead letter as far as private physicians and individuals were con¬ 
cerned, it was effectively enforced against birth control climes. 
Thus in actual operation the law did not apply to the private 
sector of medical practice but did restrict the public sector, thereby 
dfccrimraating against persons o£ low income or little e ? u «“ on ’ 

A subsidiary equal protection issue was chat, the law, in off , 
favored “Carried persons as against married couples. Con truce p- 
tives could be legally sold in Connecticut for prevention of disease, 
faithful partners to a marriage would have no occasion to use icm 
for such purposes, whereas unmarried persons could legally do so. 
The same factors favored persons cngag.ng m extramarital relations. 

Appellants did not rely on the equal protection argument as 
such, although they did urge it upon the Court as an element of 
substantive due process. At the very opening of oral argument, how¬ 
ever -Mr. Justice Brennan raised the issue, and other Justices indi¬ 
cated their interest in it. Similarly, Mr. Justice White, in his con¬ 
curring opinion, although proceeding primarily on due process 
grounds, stressed that “a statute with these effects bears a substantial 
burden of justification when attacked under the Fourteenth Amend¬ 
ment," citing three equal protection cases.* 

The problem posed is a far-reaching one. The Court has of course 
employed the equal protection clause, %vith increasing refinements 
and elaboration, in the area of race relations. The important ques¬ 
tion is how much further the Court will go in utilizing this constitu¬ 
tional provision to aid the economically and socially disadvantaged. 
The Court is steadily moving in that direction. Already it has 
insisted upon eliminating some of the effects of gross disparity in 

3. 581 U.S. at 503. The equal protection cases died, along with a due process case, 
were McLaughlin v. Florida, 379 U.S. 184 (1964); Skinner v„ Oklahoma, 316 U.S. 535 
(1942); Yick Wo v. Hopkins, 118 TJS. 356 (1886). 
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income between defendants caught in the criminal process/ it has 
invoked the equal protection clause to achieve political equality in 
reappordonment cases/ and it has relied upon the clause to protect 
a business enterprise against economic grudge legislation. 6 As the 
war against poverty demonstrates, few issues are of more importance 
to the society of the future than that of assisting its disadvantaged 
members. 

However, the development of equal protection along these lines 
raises a host of obvious difficulties. It will not be easy to reconcile 
such equal protection theories with the economic and social laissez- 
faire assumptions and practices upon which our society has operated 
over many years and to which it still largely adheres. These uncer¬ 
tainties persuaded counsel for the appellants that there was little 
to gain in raising bare equal protection issues, as distinct from 
substantive due process issues, in this litigation. Under the circum¬ 
stances, the Court, probably wisely, refrained from probing further. 
However, the interest in the issue evidenced by some members of 
the Court carries a portent for the future. 


XI. The First Amendment 

The first amendment issue was raised by appellants, but it 
was relatively weak. It was quite evident that appellants had aigage 
in some conduct—such as giving physical examinations and dispens¬ 
ing contraceptives—which could be classified only as action rather 
than speech. Their argument conceded this point, but stressed 
two other factors. First, the aiding and abetting statute, under 
which appellants were actually convicted, made it a crime not o y 
to "assist" and "abet" another person to commit an offense, but 
also to "counsel" him to do so. Thus, at least in theory and possible 
application, this statutory provision swept broadly b}to the first 
amendment area. Second, in the conduct of the trial no effort bad 
been made to distinguish between protected areas of speech and 
unprotected areas of action; everything was mixed together in one 

grab bag. 

The case thus involved two crucial aspects of first amendment 
theory. One concerns the coverage of the first amendment—the 
extent to which it protects conduct that is not strictly speech but 
is essential to the exercise of free speech. The other, closely related, 
is the problem of separating.speech from action in a complex situa- 

4. Sr* , t Griffin v. Ulinoia. 351 U.S. 12 (1956). 

5. See, e^g., Baicr v. Carr, 269 UJS. 186 (1962). 

6. See Morey v. Doud, 354 U.S. 457 (1957). 
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tion, rather than lumping them together in a way which penalizes 
speech in the course of regulating action. The Court has come 
more and more to recognize these problems and has begun to deal 
with them. 7 In view of the multiplying indirect restrictions upon 
speech, these questions are bound to become key issues in our effort 
to maintain a system of freedom of expression. 

The birth control case, however, did not present a very favorable 
opportunity for the Court to press forward on these frontiers. The 
Court would have had to go beyond anything it had decided before, 
and it would have had to face some hard problems in determining 
how far to cut down aiding and abetting statutes and, indeed, 
much legislation dealing with inchoate crimes. Although the Court 
refrained from treating first amendment problems directly, first 
amendment overtones were strongly heard in the prevailing opinion 
of Mr. Justice Douglas. It would seem dear that any state law applied 
to prohibit the giving of advice on the value or methods of con* 
traception would fall under the ban of the first amendment. More 
important, while there is nothing in the opinions on the question 
of separating speech from action, the Douglas opinion does continue 
the dialogue on the issue of first amendment coverage. 

III. Substantive Due Process 

Substantive due process issues were central to the case. Not only 
was the direct argument strongly urged, but due process considera¬ 
tions were also involved in the right of privacy issue, to be discussed 
later. 

The space available here does not permit a detailed analysis of 
the Connecticut law or its operation, beyond what has already 
been undertaken. Suffice it to say that a factual demonstration that 
the law was arbitrary, unreasonable, capricious, and not reasonably 
related to a proper legislative purpose, did not pose serious difficul¬ 
ties. This feature of the case was the basis for lay optimism over the 
outcome. The due process argument was facilitated, moreover, by 
the fact that neither the Connecticut legislature nor the courts had 
ever fully articulated, much less defended, the objectives of the 
legislature in enacting the law. Starting from this point, however, 
there were two aspects of due process which raised significant ques- 

7. With respect to the coverage of the first amendment, sec NAACP v. Button, 371 
U.S. 415 (1963). With respect to the separation of speech and action, *cc Gibson v. 
Le g is l ative Investigation Comm, 372 U.5. 539 (1963). For a further discussion of these 
matter s, see Emerson, Freedom of Association and Freedom of Expression, 74 Yale L.T. 
1. 24-32 (1964). 
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dons. The first was whether the Court would undertake to elaborate 
a distinction between the application of substantive due process 
to cases involving personal rights and its application to 1 cases con¬ 
cerning economic rights. The second involved the question as to what 
standards of due process are to be employe i in considering legisla¬ 
tion based not on objective facts related to the public welfare, but 
rather on grounds of purely moral principle. 

A; Substantive Due Process and the Distinction Between 
Personal and Economic Rights 

In the development of substantive due process, attention has 
been primarily focused upon cases where the doctrine has been in¬ 
voked in opposition to economic or social welfare legislation. The 
earlier cases, in which due process was freely employed to strike 
down such legislation, axe typified by Lochner v. New York, 8 How¬ 
ever, beginning in the middle thirties with Nebbia v. New York 9 
and West Coast Hotel Co. v. Parrish - 10 the Court sharply shifted 
direction, and since that time it has been virtually unwilling to 
listen to the due process argument in such cases. 11 At the same time, 
there has been developing another line of cases in which due process 
is utilized on behalf of individual or personal rights. This second 
line of authority commenced with Meyer v. Nebraska, 12 in which the 
Court held invalid a state statute prohibiting the teaching of the 
German language to pupils who had not passed the eighth grade, 
and Pierce v. Society of Sisters, 12 in which the Court ruled uncon¬ 
stitutional a law preventing the operation of private schools. The 
Meyer and Pierce decisions, in which Mr. Justice McReynolds 
wrote for the Court, did not distinguish between personal and 
economic rights, and the decisions in fact leaned heavily upon the 
need for protecting property rights. Nevertheless, the distinction 
is implicit. 

More recently, the Court has expressly employed the due process 
doctrine to uphold individual rights in a variety of cases. One ex¬ 
ample of this approach is Wieman v. Updegraff, 1 * in which a state 
loyalty program that penalized innocent membership in a “sub- 

8. 198 U.S. 45 (1905)". 

9. 291 U.S. 502 (1934). 

10. S00 U.S. 379 (1937). 

11. Sec; c.g^ Ferguson v. Skivpa, 372 U.S. 726 (1963); W i ll iam so b v. Lee Optical Co., 
348 U.S. 483 (1955); Berman v. Parker. 348 U.S. 26 (1954); Lincoln Fed. Labor Union 
V. Northwestern lion & Metal Co., 335 U.S. 525 (1949). 

12. 262 U.S. 390 (1923). 

13. 268 U.S. 510 (1925). 

14. 344 U.S. 183 (1952). 
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vcrrive" organization was found to be invalid. Other cases have in¬ 
voked the doctrines of undue breadth or vagueness, which are mixed 
concepts of procedural and substantive due process, to strike down 
similar legislation. 16 In Aptheker v. Secretary of State 10 a federal 
statute denying passports to members of the Communist Party was 
held unconstitutional on the ground that it was not narrowly 
drafted to meet a specific evil. Yet the Court has never fully 
articulated the reasons for the difference in its approach to these 
two lines of cases. 


The distinction is nevertheless a fundamental one. In the Meyer - 
Aptheker type of case, the legislation touches upon fundamental 
individual and personal rights essential to maintaining the inde¬ 
pendence, integrity, and private development of a citizen in a highly 
organized, yet democratic society. In the Lochner-Nebbia situation, 
the legislation deals with economic regulation of commercial and 
property rights, essential to maintaining the public interest in con* 
trolling a highly complex, industrialized society. The distinction 
is thus basic in striking the balance between public intcrese and 
private right in a modem, technologically developed nation. 

The Connecticut birth control case woyld have been an oppor¬ 
tune' one in which to clarify due process doctrine along die lines 
indicated. But the Court chose not to rest its decision on straight 
due process grounds and hence never reached these issues directly. 
However, there is language in the opinions which indicates that a 
majority of the Court are ready to apply the distinction. Mr. Justice 
Douglas stated in the prevailing opinion: 

. do not sit as a super-legislature to determine the 
wisdom, need, and propriety of laws that touch economic prob¬ 
lems, business affairs, or social conditions. This law, however, 
operates direedy on an intimate relation of husband and wife 
and tneir physician s role in one aspect of that relation. 17 


Mr. Justice Goldberg, concurring for himself and Mr. Chief Justice 
Warren and Mr. Justice Brennan, was even more explicit: 


3 ?^ g SCnes ?£.? ses Court has held that where 
funfkmental personal liberties are involved, they may not be 
abridged by the States simply on a showing that a regulatory 
_ statute has some rational relationship to the effect uation of 

noJL 5 'M7UJ aSnJJi. ?£!£'' 37 n ^ “2 1 19W > : NAACP Alabama „ r7t. 

16. 378 US. 500 (1954). 

17. 381 US. at 482. 
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a proper state purpose. "Where there is a significant encroach-- 
ment upon personal liberty, die State may prevail only upon 
showing a subordinating interest which is compelling,” Bates 
v. Little Rock, 361 TJ.§. 516, 524. The law must be shown 
"necessary, and not merely rationally related, to the accomplish¬ 
ment of a permissible state policy.” McLaughlin v. Florida, 379 
XJS. 184, 196. 18 

Mr. Justice White, alone among the majority, placed his decision 
squarely upon substantive due process grounds. The opinion is a 
narrow one, however, taking advantage of a concession made by 
counsel for Connecticut at oral argument that the sole purpose of 
the law was to prevent "promiscuous or illicit sexual relationships.” 
Mr. Justice White did not have much trouble demolishing this 
position, and hence did not find it necessary to enter into more 
subtle analysis of the due process clause. 

Mr. Justice Black and Mr. Justice Stewart did face the issue, 
however, and explicitly repudiated any distinction between the two 
types of due process cases. In fact, both Justices went farther, 
arguing that substantive due process should be limited to the issue 
of whether the legislation was unduly vague. 19 The majority, it 
is dear, did not hold either view. It can be expected, therefore, that 
at some future time the distinction between personal rights and 
economic rights in the application of due process doctrine will 
be more fully elaborated. 

B. Subshznfive Due Process and i ts Relation 
to Public Morals 

The second significant aspect of substantive due process arose 
out of the fact that the primary objective of the Connecticut statute, 
as far as could be determined, was to promc te public morality by 
prohibiting the use oE extrinsic devices to pit,vent conception, even 
within the marital relation. 20 The enactment was, in other words, 
designed to compel adherence to a purely moral principle. Thus, to 
attack such legislation on due process grounds posed a special 
problem. 

When legislation is designed to promote health, safe'ty, or the 

18. Id. at 497. It should be noted that Mr. Justice Goldberg was applying first 
amendment and racial-equal protection doctrine to issues of substantive due process. 

19. Id. at 511-18,520-24,528. 

20. As noted above, counsel for Connecticut apparently abandoned &ts position at 
die oral argument, and Justices While and Goldberg relied upon this concession. Never¬ 
theless, this seems to be the position taken by the Connecticut courts. See State v. Nelson, 
126 Conn. 412,424, 11 A2d 856, 861 (1940). 
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general welfare in a material sense, its validity under the due process 
clause can be tested by considerations that can be objectively deter¬ 
mined and rationally weighed. The questions whether the statute 
is arbitrary or capricious, or has a reasonable relation to a proper 
legislative purpose, turn in such cases upon factual material which 
can be discovered and presented to the court and upon value judg¬ 
ments which are subject to exposition and debate. The Brandeis 
brief is, of course, a classic illustration of this approach to the due 
process clause. 

When the legislation is designed to promote public morality, 
however, the problem of applying the standards of due process may 
take a different form. In some cases, such as a statute prohibiting 
prostitution, the moral purposes may be justified by reference to 
objective and rational factors relevant to the promotion of the 
general welfare. However, in other cases the legislature may under¬ 
take to legislate purely on the basis of moral principles which are not 
subject to objective evaluation. In such a case, how are the custom¬ 
ary criteria of due process to be applied? 

Justices Black and Stewart, as indicated above, would not attempt 
to apply substantive due process standards, other than vagueness, 
at all. But the other Justices repudiate this approach. Hence they 
cannot take the position that the simple claim of a moral aim by the 
legislature satisfies the requirement of due process. Any such a doc¬ 
trine would immunize virtually all legislation from the mandate of 
the due process clause. It would allow :he legislatures to impose 
restraints upon individual liberties solely on the ground that some 
insignificant fraction of the community regarded the issue as a moral 
one. Yet a law prohibiting women from appearing in public without 
veils or forbidding women to use lipstick or cosmetics, even though 
some persons in die community might regard such practices as im¬ 
moral, would surely be held an arbitrary infringement of personal 
liberty outlawed by the due process clause. What, then, should be the 
constitutional standards for applying the due process clause in cases 
where the legislature seeks to promote public morals? 

Counsel for appellants argued that the standard in such cases 
should at least be that (1) the moral practices regulated by the 
statute must be objectively related to the public welfare, or (2) in 
the event no such relationship can be demonstrated, the regulation 
must conform to the predominant view of morality in the com¬ 
munity. In other words, if the legislature cannot establish that the 
law promotes the public welfare in a material sense, it cannot 
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enforce the morality of a minority group upon other members of 
the community. The obscenity cases were cited as supporting a some* 
what similar doctrine. It was further suggested that the first standard 
set forth above would be sufficient in itself, without the second. 
That is, if the moral principles cannot be objectively related to the 
public welfare, the legislation f ails, for that reason alone, to meet 
the standards of due process. However, it was pointed out that it 
was not necessary to take this position in order to decide the case 
then before the Court 

Mr. Justice Stewart, although not meeting this argument 
squarely, apparently considered and rejected it. 51 The other Justices 
did not refer to it Obviously the problem raises crucial but con¬ 
troversial questions respecting the relation of law and morals. The 
Courc was not willing to venture into such a delicate area. Perhaps 
one cannot blame them. 

IV. Ninth Amendment 

The ninth amendment issue was not raised at the trial by the 
appellants, and was urged in the Supreme Court only as one source 
of the right of privacy. However, to the astonishment of many 
observers, five oE the Justices accepted tire invitation to consider 
the ninth amendment as a basis for invalidating the Connecticut 
statute. Mr. Justice Douglas invoked it as one of the constitutional 
guarantees from which the right of privacy was derived. Mr. Justice 
Goldberg discussed it at length, but his opinion seems to give it 
a more limited significance. He expressly repudiated the argument 
that the ninth amendment "constitutes an independent source of 
rights protected from infringement by either the States or the 
Federal Government." 23 Rather, his position was that “the Ninth 
Amendment shows a belief of the Constitution’s authors that funda¬ 
mental rights exist that are not expressly enumerated in the first 
eight amendments and an intent that the list of rights included 
there not be deemed exhaustive.’’ 23 The specific rights must there¬ 
fore still be derived from other sources. 

The fact that a majority of the Supreme Court, for the first time, 
relied upon the ninth amendment in any serious way to strike down 
state legislation is an event of considerable importance. Yet there 
remains grave doubt that the ninth amendment has a significant 
future. Mr. Justice Goldberg's formulation does not seem to open 


2L 381 U.S. at 530. 

22. Id. at 492. 

23. Ibid. 
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any really new possibilities. The doctrine that the due process 
clause protects certain fundamental rights not expressly mentioned 
in the Bill of Rights or elsewhere in the Constitution is well estab¬ 
lished, and has been utilized on many other occasions. 24 Mr. Justice 
Douglas' use of the ninth amendment carries a greater potential. 
Under his theory, the ninth amendment might be utilized to expand 
the concept of privacy or, perhaps, to guarantee other basic rights. 
It would hardly be surprising, however, if this development were 
some decades aivay. 


V. The Right of Privacy 

Since no constitutional "right of privacy" had previously been 
recognized, at least as an independent doctrine, in order to dispose 
of the case on this ground it was necessary' to establish a new con¬ 
stitutional concept. This involved three major problems. One was 
to determine the source from which the new doctrine was derived, 
a second was to indicate the standards by which the doctrine would 
be applied, and the third was to suggest, if only tentatively, the scope 
of its application. 

A. The Creation of the Right 

With respect to the initial problem of determining the source of 
the right of privacy, there %vere two approaches available. The first 
was to argue that, although the Constitution nowhere refers in ex¬ 
press terms to a right of privacy, nevertheless various provisions of 
the Constitution embody separate aspects of such a concept, and the 
composite of these protections should be accorded the status of a 
recognized constitutional right. This approach was adopted in the 
prevailing opinion of Mr. Justice Douglas: "Specific guarantees in 
the Bill: of Rights have penumbras, formed by emanations from 
those guarantees that help give them life and substance." 2 * From 
the first amendment, the third amendment, the fourth amendment, 
the .privilege against self-incrimination of the fifth amendment, 
and the ninth amendment, he concluded that "the right o£ privacy 
which presses for recognition here is a legitimate one." 2 * 

The second approach starts from the position that the due proc¬ 
ess clause of the fourteenth amendment, whether or not it incorpo¬ 
rates some or all of the provisions of the Bill of Rights, guarantees 

24. Mr. Jtmice Goldberg hi nue lf dies, among other cuer, Aplhcker v. Secretary o£ 
State, 378 US. 500 (1964), and Balling v. Sharpe, 347 VJS. 497 (1954). 

25. 381 US. at 464. 

26. Id. at 485. 
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such basic rights as are “implicit in the concept of ordered liberty." 
The right o£ privacy cam be considered such a f undamental right 
and hence protected under the due process clause. This view o£ the 
matter was taken by Mr. Justice Harlan in his concurring opinion . 27 

Mr. Justice Goldberg, in his opinion joined by the Chief Justice 
and Mr. Justice Brcnnani seems to have combined both approaches. 
He expressly accepted Mr. Justice Douglas' view that a right o£ 
privacy was “protected, as being within the protected penumbra 
of specific guarantees of the Bill of Rights." 3 * However, he also 
pointed out that “the concept o£ liberty protects those personal 
rights that are fundamental, and is not confined to the specific terms 
of the Bill of Rights ." 29 He, too, went on to find that the right of 
privacy was a fundamental right. 

The precise source of the right of privacy is not as important as 
the fact that six Justices found such a right to exist, and thereby estab¬ 
lished it for the first time as an independent constitutional right. 
It wa: a bold innovation. Yet it was not entirely without precedent. 
The Court had previously recognized a somewhat similar "right of 
association” derived from the various specific guarantees of freedom 
of speech, press, assembly, and petition in the first amendment . 30 

In any event, the creation of a right to privacy is a step with 
enormous consequences. The concept of limited government has 
always included the idea that governmental powers stop short of 
certain intrusions into the personal life of the citizen. This is indeed 
one of the basic distinctions between absolute and limited govern¬ 
ment. Ultimate and pervasive control of the individual, in all aspects 
of his life, is the hallmark of the absolute state. In contrast, a system 
of limited government safeguards a private sector, which belongs 
to tb*: individual, firmly distinguishing it from the public sector, 
which the state can control. Protection of this private sector—pro¬ 
tection, in other words, of the dignity and integrity of the individual 
—has become increasingly important as modem society has devel¬ 
oped. All the forces of a technological age—industrialization, 
urbanization, and organization—operate to narrow the area of pri¬ 
vacy and facilitate intrusions into it. In modem terms, the capacity 
to maintain and support this enclave of private life marks the dif¬ 
ference between a democratic and a totalitarian society. 

. 27* 31 500- Mn Justice H a r l an 's views are stated at greater length in his dissent¬ 

ing opinion at a prior stage of the litigation. Sec Poe v. Ullman, 867 U.S. 497. 522 41951% 

28. 881 U.S. at 487. ' r 

29. Id. at 486. 

39. See the line of cases beginning with NAACP v. Alabama ex rel. Patterson 357 
U.S. 449 (1S58}> collected in Emerson, supra note 7. at 6-15. 
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B. Standards of Application 

Having established the constitutional right of privacy, the Court 
■was confronted with the second problem—determination of the 
standards by which the new doctrine would be applied. Mr. Justice 
Douglas dealt with this question somewhat summarily. He noted 
that the Connecticut law, "in forbidding the use of contraceptives 
rather than regulating their manufacture or sale, seeks to achieve 
its goals by means having a maximum destructive impact upon 
[the marriage] relationship ." 81 He mentioned specifically the prob¬ 
lem cf actual enforcement, of allowing the police "to search the 
sacred precincts of marital bedrooms for telltale signs of the use 
of contraceptives ." 82 He also applied the rule igainst undue breadth: 
"Such a law cannot stand in light of the familiar principle, so 
often applied by this Court, that a 'governmental purpose to con¬ 
trol or prevent activities constitutionally subject to state regulation 
may not be achieved by means which sweep unnecessarily broadly 
ai.d thereby invade the area of protected freedoms .’" 83 

The Goldberg opinion proceeded in a somewhat different direc¬ 
tion. It took as its primary standard a balancing test, but one which 
placed a heavy burden of justification upon the government: "[T]he 
State may prevail only upon showing a subordinating interest which 
is compelling ." 84 Mr. Justice Goldberg also reiterated the Douglas 
position that the law must not "sweep unnecessarily broadly,” and 
added that other Connecticut laws on adultery and fornication 
"demonstrate that means for achieving the same basic purpose oE 
protecting marital fidelity are available to Connecticut without the 
need to ‘invade the area of protected freedoms.' " 8G 

While the Court is thus not settled upon the exact formula by 
which to determine whether the right of privacy has been infringed, 
it would seem dear that the test is more severe than that applied 
in substantive due process cases irivolving: economic regulation. On 
the other hand, in view of the newness of the constitutional right, 
the vagueness of the concept, and the general lack of precise stand¬ 
ards, it would appear that there is litde prospect of working out 
any such strict test as has been proposed for first amendment cases. 
It is most likdy that future derisions will follow the Goldberg ap- 

31. 381 U£. ic 4a5. ” 

32. Ibid. 

J U5tJCC Douses bad previously elaborated his views In Poc v. Uliman, 
367 Uj. 497 (1961), where he had also messed primarily die impaa of enforcement 
activities upon marital privacy. 

34. 331 U.S. at 497. 

35. Id. at 497-93. 
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proach—a balancing o£ factors, with the government required to 
show a "compelling interest," supplemented by doctrines o£ undue 
breadth, vagueness, and the feasibility of alternative measures. 

C. The Scope of the Right 

m With respect to the third problem—the scope of the right of 
privacy—the Court proceeded with its customary caution when 
venturing into new fields. The facts of the case before it, although 
strong, embraced a relatively narrow area. They were confined to 
a use statute, discriminatory in operation, which had been applied to 
married couples. The Douglas opinion, to the extent, it deals specifi¬ 
cally with the scope of the right to privacy, treats only of the "mar¬ 
riage relationship.’’ The Goldberg opinion is also addressed to the 
"right of marital privacy," although it does refer to the privacy of 
"the marital home” and the right "to marry and raise a family." It is 
conceivable that in future cases the Court will limit the doctrine to 
the marriage relationship, or even refuse to extend it beyond the 
precise facts of the Connecticut case. However, such an outcome 
seems unlikely, since constitutional doctrines, have a ivay of expand¬ 
ing beyond the boundaries of the original case. This is especially 
true where, as here, the right established is one which responds 
so acutely to the growing needs o£ the society. It is impossible to 
foretell, of course, what the future course of development may be. 
But iris not hard to anticipate some of the claims that will be 
pressed upon the Court in the coming years. And any appraisal 
o£ the significance of the Court's action in the Connecticut case 
demands some speculation, however brief and uncertain, concern¬ 
ing the Court's response. 

One scries of issues revolves around the same aspect of the right 
to privacy as that involved in Griswolds -the marital relationship. 
It would seem reasonably clear that other latvs attempting to prohibit 
certain kinds of sexual activity by married couples, such as so-called 
acts of perversion, requiring a type of enforcement s imil ar to 
that implicit in the Connecticut statute, would fall under the ban 
against invasion of privacy. Less clear, however, is the fate of state 
laws regulating not the use of contraceptive devices, but their man¬ 
ufacture, sale, or distribution. Plainly, many fonns of regulation_ 

such as those designed ^safeguard health or safety, or requiring 
distribution through physicians or licensed drug stores—would be 
upheld. But would an attempt by the state to enforce a total pro¬ 
hibition of access to contraceptives by married couples, such as the 
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Massachusetts statute , 39 constitute an invasion of the right of marital 
privacy? In this situation, the nature of the right is not coterminous 
with, that protected in the Griswold case. It no longer involves 
those aspects of police enforcement which loomed so large under 
the Connecticut statute. Rather it consists primarily in the right 
to have or not have children, and to plan a family. In view of Mr. 
Justice Goldberg’s inclusion of the "right to marry and raise a fam* 
ily” within the right of privacy, and in view of the fundamental 
nature of such a right, it would not be surprising if the Court ac¬ 
cepted such a claim. 

If this supposition is accurate, then the corollary would seem 
to follow that action by the government to compel limitation of 
births, at least in the absence of special compelling circumstances, 
would also constitute an invasion of privacy. Indeed, Mr. Justice 
Goldberg stated this as an a fortiori proposition. The new doctrine 
thus carries serious implications for sterilization laws and future 
birth control programs. Undoubtedly the government could en¬ 
courage birth control by many means other than strict compulsion, 
but a line between encouragement and coercion would have to 
be worked out. On the same view of the scope of the right to privacy, 
the way would be open for an attack upon significant aspects o£ 
the abortion laws. 

An additional area in which claims to' the right of s privacy are 
likely to be invoked embraces the multitude of existing laws relating 
to sexual conduct outside the marital relation. It seems unlikely 
that the Court would disturb most of the legislation relating to 
adultery, fornication (commercial or otherwise), and homosexuality. 
Indeed, Justices Goldberg and Harlan expressly disclaimed any 
such intention. However, some of the particularly arbitrary, irra¬ 
tional, or unenforceable aspects of such legislation might be vulner¬ 
able. It is conceivable that sometime in the future, as mores change 
and knowledge of the problem grows, all sexual activities of two 
consenting adults in private will be brought within the right of 
privacy. 

Apart from sex laws, it would not be surprising to see the con¬ 
cept of privacy employed in a number of othe:- situations to safeguard 
the private sector of our lives from govemm :nt encroachment. One 
obvious area in which this concept is sure to be pressed and may 
well be successful, at least in part, is electronic eavesdropping. The 
scientific possibilities are so fantastic and the invasion of privacy 


56. Mass. Gen. Laws ch. 272, j 21 (1932). 
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so”devastating that it is hard to believe a civilized society mil not 
tee. compelled to throw up some protection to individuals. This 
may come about through legislation, but the constitutional right of 
privacy could also play a significant role.” ° 

Other such areas also come to mind. Various kinds of police 
practices, not technically covered by the search and seizure guaran¬ 
tees of the fourth amendment, would easily fell within an expanding 
concept of the right to privacyEfforts by government dficfek 
to compel the production of private information through legisla¬ 
tive committees, lie-detector tests, or other similar means may grad¬ 
ually be brought within the constitutional doctrine. Release of 
official records of arrests not resulting in conviction might be cur- 

toiled. Finally, the whole field of social welfare legislation and admin¬ 
istration TT10X7 In fo J > m 



by official or semi-official welfare agencies upon the private life or 
activities of welfare recipients may well become subject to the new 
guarantees of privacy. 5 ® 

The foregoing observations are merely, indicative of some of 
the areas that may be encompassed within an expanded concept of the 
right to privacy. Undoubtedly the Court will proceed slowly, 
developing the right to privacy on a case-by-case basis. The essential 
: point is that the key constitutional doctrine has been enunciated, 
and many forces in our society will press hard toward fuller realiza¬ 
tion of its great potential. 

VI. Conclusion 

What, then, are we to conclude about the Court’s performance 
ia the birth control case? On the whole, the Court’s choice of the 
privacy doctrine as the basis of its decision seems sound. Unprece¬ 
dented as it was, and as broad and ill-defined as it remains, the 
doctnne still represents the narrowest and most precise formula 
available, and the one most relevant to the issues presented. This 

178 Wa3hkfiton,S diMeQC * SUvcmum v ' Uait5d Suets, 275 F.2d 173) 

S 3 ~ 

fcUcw Offittn staled a cause of aetloa under Ray. Stax. 5 1979 (1875) “u”“| mj 
74 yo^ a “‘ “*« **" "4"*-ru w*,» ^ ^ 
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: :l$,.Hiie Court will undoubtedly be attacked upon the broader 

ground that since the objections to the Connecticut law did. not 
within any established and specific legal category, the 
not have invalidated the law at all. Supporters of 
lor-“neutral principles" can hardly be satisfied that 
: ^^^BBHHm ^^ip nSf.a.new pfflod plc conforms to their view o£ the Court's 
j of Mr. Justice Black, forcefully 


1 j||i^H^®cantitfiit Mr. justice Harlan, the most ardent advocate of judicial 
1 now on the Court; joined in the est abl is hm ent of the 

- constitutional right to privacy. This indicates that, in the 
-lli^Kl§Sowitcxt of the case before it, the claim to constitutional protection 
1ffSpl^^S|pr«ciitedcould not nattily be thrust aside. In any event, the role of 

Court as guardian of individual rights has been both solidified 
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1.ECTURE 31 

tHE PROBLEM OF POWER AND NEED FOR LIMITATIONS 

p rm -n 1 |Kr i n,l ‘ 1 * proMein of ihc Individual is the problem of 
iUUiilv. Pew will contest that for an organised living, 
collective power has to lie vested in some authority, hut the 
question remains—where and to what extent? ... 

11k- Leviathan to whom, according to Hobbes, the indivi- 

e , dual was to surrender liis natural rights m 

rrom .ii«>!u:c Mt>n.ird;v , . . - 

to abiolni; t'.irlinnicnu ordtr buy social security and jieace, 
in England. was a single-heat led Crowned monster, as 

. portrayed in the frontispiece of his work 
I ■ ^ '‘ . ^ lc bistory of constilutioualism in England is a 

Ms.oiv oi transference of power from that single-headed 
i.eviaihan 10 a hydra-headed uncrowned Leviathan. 

i In- genesis of this movement niav'be traced to a statute' 
passed m England by the Rump of the Long Parliament to abo- 
lis/i the oflicc of (he King, in ih c year 1M‘>. ] x .. . 1 ; the very 
liiae when Hobbes was, in all probability, writing his thesis: 

A:i<| untfeas it is ;u»d li.ith !tni found by <!Xjh;iirnci.‘ that :hc rtiSn- of ,-i 
K:;i ; : -nuevessnry. Uirdi-maiiu anj dt Simons u> thp lilxrty. salvl? and 

;nih.:c oi :hc :ind laar for llir |um iih- hari: note c of 

\.'x- iK ‘ l ’ cr . ;irid jwoi^invc In ojjpicss arid imiwojhJi and rrssbvc :;.c 

.be it. iliCTcftrc. cnartrd and orrfaiiu'd.time the or!ut of Kir.j; 

not henceforth mido in or be exercised by one single person.,". 3 

1 ,‘\ s 10 England has installed in place of the singlc- 

licndcd Leviathan, tJic best testimony conics from I’nii'. ,-J_ J/ 
k< a. the illustrious sjHikesimn of Parliauieiitarv sovereigntv 

wh<,. writing j„ said tlwt— ' ' ' 

(a) I ailiamciu lias the right to make or unmake am* law 
whatever; and 

(h) No person or body is recognised by the law of 
Liigland as having a right to override or set aside Ihc legis¬ 
lation of Parliament. 

^ ut ^ 1C problem of POWER remains, whether it is vested 
..in one person or a group of persons. Society was needed for 
; the caveman to escape from constant fear and lawlessness but 
11 , as Lord Action 4 said, 

‘■'x. “Power Usds to corrupt sod absolute power corrupts absolutely", 

it is inevitable that, sooner or later, even a collective body will 
vt^i' Society exists for the Individual and not the Indi- 
vidual for Society. In these days .of multifaced social contral 
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of the Individual from his birlh to death, it is well worth to 
’ recall this nearly-forgotten starling point of human civilisation. 
The honesty and integrity or popularity of the men at the 
.helm of r.ff.for the time being, is no answer to the problem, 
for nobody knows who will come to power tomorrow. If an 
enduring solution is to be found for a problem rooted in human 
nature itself, we must reduce the alluring glitter of the apple 
in the Garden of lidcn by shrouding it with limitations, and 
that is the solution nlfercd hv the doctrine ot limited 
• government. 

Yj list or teal ly. the falsity of the assumption that a Legisla¬ 
ture cannot do any wrong was demonstrated by the altitude of 
the lv.u-.lish people silt in;; in Parliament towards their own 
brethren lieyoud the seas.—the American colonists,—in insist¬ 
ing oil its right to impose taxes without the consent of the people 
to he taxed. 1 y 

■’ Commenting ujmi this strange behaviour of the British 
Parliament towards tb.- Colonists, a learned author" has 
observed-— 

"Mi-inU'rprctiiii, lilt l ;c ji.tiu:v ol Ihc ]•-1 ij;l i toviduiifU), □ Tiii^uicU-d 
(suit‘■nsra^ in llic n-niiiry 1 ril'd in the case of Enclfthmcn overseas 

to vin-Vr.u 1 |Mlilical li til’.tiinp- V.huh |I;cy v^tuld Hiivr hxrc dated to t.'U-'U at 
Tlii' Inix oJ a r.tloMuil mi. *vas titr ic'-irU." 

Ivvea a represeniai i\■- I .egislamre is nothing hut ;i group 
of men. who are liable i«> act under inomeiiiary passions. 1 be 

theory of limited govi.-ul. there fore, arises out oi a refusal 

to have absolute faith in men. As Marshall explained if— 

-.tile framers i*l tin- Constitution viewed. villi some apptrhvnsion. the 

liolint acts wliirii niiclit nsnv out of tile fcctincs oi the nMcrcnl;..... ,tl*c people 
••I tlie United Stairs, in nd.ijilini; llial iiistiiiinnit. have marjifcslcd a determination 
1*« -Jjdd llirmwlvi-s amt :l-rir properly from the effects of Cho*e sudden asd 
passinns to wliii-li u-ui aie cx |H is* <1. 

\^'liat, ill the absence of legal limitations, the sovereignty 
of a representative Legislature may prove to be “a despotism 
of the majority"* was not an apprehension peculiarly to Ame¬ 
rican Colonists hut has also been realised by incnil>ers of the 
existing British family. Speaking in 1961, an eminent Scots¬ 
man lias said”— £ 

"Even in England to-day, however, it may have been realised — from a study 
of party polities — that the dictatorship of a legislative majority could establish 
a tyranny of the legislature oi of the executive. .4 legislature as such is not 
bey emit reach of the coituplini effects of power. An oil-powerful Utislohae may 
be most exposed to that danger. Liberty invoices, not only—freedom tinder the 
taw, bat aba m same matters freedom from the-lmomaka".* J , 

It is not that the worshippers of Parliamentary absolutism 
could never imagine the possibility of its being used to enslave 
the subject as the absolute Monarch had done. But Dicey,i a 
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:! legalist as he was, advised us that no h'gal checks upon Parlia 
' mentary omnipotence was "necessary since there'were two limi¬ 
tations inherent in any human authoritv; 

.. .. , ... (a) The one was the fear of popular 

.nJ,n!etbn°L io £bj£° «*'**"« to unpopular laws. 1 * 
live limitation*, Does it mean that, it the general Elcc- 

(ion is not near at hand, the people of 
h.ngland shall have l«> inrar with oppressive laws made bv a 
capricious l’arliajnenj, tusless li:.\ organise a rcbeflion 

Miong enough to dethrone the majority of some t’oO members 
; 01 10 conn imprisonment in a mass campaign of civil resistance 
(n hielt is known in India as .Ymy«u/r<j, , ;<i , ' , ») to the unjtopular 
laws until the (•overiunenl is oxaspcinhd enough to withdraw 
them; Jf it means llint the party in uiajoritv wiil he deterred 
1,0,11 “'fking unjust laws by the fear of a* defeat in J’arliamcnl, 
.mkIi lestraiut will lie little more than illusory where the party 
1,1 Im jwe-f has been returned with a clear majority, Itecausc in 
mkIi cases the party machinery may he safely relied ujioii to 
*‘ !t; governulent in jiower up to the next (icm-ral Election 
dtSjii.c anything short ol a revohiiio;i. However one might 
disagree with (lie conclusions arrived ::( l>v Kons.w.t.'" his ohser- 
vati.m tibout (he English political .system holds gi<<>-] even alter 
two centuries: 

I ill- joijic 1‘iinKs iivclf Iii-i'i Imt it is un-aiiy it is lire 

" - tiir <1iir.'.vun ;.|| fwrrfvjj <>( J’-uii Ham, nr. mi 3 , ;! ; ,-y 3;( . r ; cc ;<.d 

1 -- r i ’'-*■;>!<- is rnshrai .nid bn'o.-rrcs :i :r ’- 

(.!>) I lie oilier limitation, according to IJiccy, is the litni- 
t. , ii» , n inlici ent in human eharaetvr am! capaiuluivs, which 
would restrain a legislative assernl.lv as well. 

, j 11 support fit his ihcsis on this point, Prof. /heev" quotes 

i.i shr Sh pIn'ii’- saving— 

■ If ;i I-n;i-i:iiii:r <kiidi-d Ifcil oil l.lin-(vrd h.ibics rii.iuld U- mujdcrcd, ;>c 
iwocrvation nl bliiccyn) babies ivimlit |i<- il|, K .il: H,i[ ti-yisl.U.if* must to mad 
l^birc llii-y could pass serli a bur, .nut MilijuCts Ik- idiotic before they could lubnil 
to i(;“ 

Ate yon then lu resi coiuplaeenl with the consolation that 
j-,,. . „ _. an assembly of men cannot go mad? 

assumwJoij 0 tlu^ Pnrib” What are you to do, if they' do not go mad 
mem cannot err. but simply become crazy; if (hey do not 

g . chase bluc-cycd babies but make a man a 

idge in his own caitse, 13 or bar your right to bring a justiciable 
■icvance before a court of law 11 or decide that cause itself, 
to give the properly of A to B; K or terminate the employ¬ 
ment .of an employee, on an allegation of misconduct, by a legis- 
ativc decree; 10 or authorise the Executive to deprive : you-, of ■ • 
■ e en J°y mc ut of your property" or to revoke your professional 
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treating a Stale monopoly, but for creating a monopoly m 
favour of a particular class of people. 

. The real reason whv Parliamentary sovereignty still sub¬ 
sists in Britain, notwithstanding that many ot the Iha’an 
dogmas have been eroded by the waves of fmie ,s not the 
external and internal limitations envisaged 1 >> Dicey but l 
faith of most Englishmen that the safeguard aga.usv 1 arlia- 
iixntarv absolutism lies in the ballot-box. The laith m the 
1 goodness of the members of Parliament is, in fact, not .ung hut 
a faith in majority govern mem. lhc s that 

"the errors of the party-in-power will be corrected at the next 
Election. But there are loopholes in this assumption even under 
ideal conditions: 

'Hie firct is that the electoral verdict can be available only 
at long intervals. The .oYom/ is that the succeeding U.voimncnt 
I cannot be expected i<» go into every clause of the statut e-lmok to 
: remove what might seem to them repugnant to common right 
and reason’ :n ThinViV. there is the question of the minmitj or 
, minorities. Representative government by lhc nia.mmy ,s no 
‘driuhl. the on!v practicable political system m a moduli Slat 
Bin is it also indispensable for the functioning of a true demo- 
cnev that during the regime of one party in the matontj 101 
the time being, all outside that party must have In Silhei erc.i 
nn justiciable causes because the wrong is sanctioned h> a 
law made by a Pailnm-m which itself goes agams, 'common 
right and reason'?-’ 

Strangely enough, the likelihood of such legislation being 
carried through increases in a 'Welfare State , w teic l >e tin 
,,basis on jiroieds aiming at the collective welfare is Imund to 
' W at the cost of private rights of .omte mdiv,duals. daU. 
for instance, a tmeslion which was recently mooted m Britain 
during the labour regime . 22 namely, whether the opportunity 
of a property owner to object to a planning scheme should not 
be eliminated to ensure a speedier realisation of social welfare. 

In pursuance of this move. Parliament enacted the land Com¬ 
mission Act. 1967, The normal procedure under Hus Ac 
(s. 7) is to give an opportunity to an affected individual to object 
to a compulsory purchase order, leading to a public mquuy. 

But all this may be dispensed with, except in a few specified 
cases, if "it appears to the appropriate Minister that it is neces¬ 
sary in the public interest". It is evident that it is open to a 
Minister,’in the exercise of his subjective consideration, to.deter- 
m miTAn mca a land .is rcouircd IOT v 
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' ^ Such *i legislation were undertaken in India, to-day, it would 
have been open to challenge in the Court on the ground of 
contravention of Art. 1-1, for having conferred Upon the 
Executive unguided discretionary jtower to discriminate be¬ 
tween different owners to Ik 1 affected by compulsory purchase. 

What lollows is that where the matter is left finally to the 
determination of the Legislature, the shape of the legislation 
will depend exclusively «»: tlie* views of the party in power and 
tlm quantum of pressure that individuals and collective organi¬ 
sations who are likely t<> he affected by the scheme can bear 
upon the ruling jiarty. From the resultant determination, the 
individual affected shall have no right to resort to a court of 
law (o subject the offending provisions to the scrutinv of an 
impartial, non-political tribunal, as to whether fundamental norms 
of justice and fair play are being denied to the expropriate*! 
private owner. 

1 lint i: is not impossible nr unimaginable for the British 
Parliament to legislate even at home against ‘common law and 
reason is testified hy the decision of Coke,—a most celebrate*! 
Chief Justice England has so far produced. 1 —in ptonhcii:'s 
linnha,,,-, fjGio). Act <»' Parliament, confirm¬ 

ing the Charier of tile Royal College of 
I hysicians. gave the mi'iirporaied soeielv ol phvsieians power 
to impose lines up«in members offending against its rules, and 
halt of the hue so realised would mi in the Crown and the other 
half tu the society itsrli. 1 >r, lamhain, who was imprisoned 
for i kiii- payment of a fine s«< imposed hv I lie soeielv. hroughl 
■in action lor false iiiiprisuiicinciK. The Court, presided over 
by Chief Justice Coke, decreed the action, holding that the Act 
was void inasmuch as it had made the soeielv, which was inter¬ 
ested in a share of the line, a prosecutor and" judge at the same 
tune, which was against common law and reason. Mere was 
enunciated the indisputable principle of natural justice that 'one 
cannot he Judge and Attorney for any of the Parties”, or that 
a person cannot he a Judge in his own cause. The question 
before the Court of King's Bench was what happens if a law 
of Parliament, unfortunately, makes a mail a Judge in his own 
cause, violating such an elementary principle of justice? Coke 
asserted that sutjh a law could lie subjected to judicial review 
and adjudged void by the Court. This view was reiterated 
by the next Chief Justice Hobart, in 1615.” Nevertheless, 
there were people in jEngland who considered Coke, Chief Justice, 
as a heretic for this decision of his but none in the United 
States or India would share that opinion. 

The most curious feature of this attitude of the English 
people oh the present matter is that if a judge, who is interested 
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in n Jsc,loes take partln ils adjndicaljon thnr. -.j«M V a 
universal condemnation of such act on the part 3 EF 

and a competent conrt would set as.de dec.s,on on te 

rround in an appropriate proceeding. But if I an lament 
mithoriscs such an act, there would be no tumult and even t 
courts of law would be silenced.-* . 

As a crucial instance of condemnation of the a judg 

deciding a cause in which he was interested- though rather 
remotely no better illustration can be offered than that of 
Lord Chancellor who, as you know, is the most l )l ^ crfl J f B , 
larv in the world of democratic governmentm that he is tuc 
head of the Judiciary, the Chairman of the House o I- >r 
a legislative body and an important limb ol he“ J 
a manlier of the Cabinet The facts, in slmn, «icase_ ol 
Dimes v. CrwNl Junction Cuno! ( o.r z ol which I am speakm,., 
were .as follows: 

A public company in ml,id, Ibe Lord tl.ancdk.r .ad a 
share, bought some land for making 
Dines v. Grand /otic- canal. A dispute as to this transact mi 
fim, Caial. Co. came up t<> the House o'- Lords and tt 

title of the company was decreed, with an injunction £ J-^ 

House, presided over by Lord CoUenbam. as .ho 
cellnr This decree was later challenge.I as »e»ng v ’ - U nf 

arcoant of the interest” which lmrd On.enfcmn tad m « 

the parties to the cause, namely, the company, and i f 

came up before a future House of 1 erds * Stench the 

law 1 icin" referred to the Judges of the Queens .Hutch, t 
latter gave the opinion that the decree should he quashed 
account of the alleged interest of Lord Cot^uiham aod it • • 
sc, uinshcd by the House of Lords, acting on that opinion 
The observations of Lord Campbell; of Ihe Queen’s Bench, m 
support of the opinion are worth remembering: 

".Vo one c-h ««« .Hal Idnri Coltcnliam cm,id be. in the £«£ 

influenced by Ihe interest tint he had in this concern: **■ jV ^ Laid 

importance that the maxim that no man am be a ,«dsc ■">"*«*"i hTinferior 

be held sacred.tve have again end again set ande proceed^ 

tribunals because an individual, "bo had « n interest in a ciua. logic par i 
decision; And it rriU have a most whitary irfamK on '^A^l* 
is known that this High Court ot last resort, in « case ,n wh.ch the Lord 
of England had an interest, considered that hit deer« w® cm rtrt “"“"'“.t!?! 
not according to lew. and was set aside. This will be a bm to aH aM 

tribunals to lake care that not only In their decrees they are not * 

their personal Interest. but to avoid the appearance of bbotmng under raefc an 
iofiuence.**.“ 

Coming now to such act being authorised by Parliament 
■ itsdf.—that the vice Coke protested against in Bonhams Cost 
' has not died, or his logic has not been ; exterminated, with his 
; dismissal in 1616 , is evidenced.feven by contemporary legisla- 

-■ _i 1 * t* t.i xt's ?■ 
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lion iii Britain. The English Licensing Act of 1953 provides 
fs. 48 (5)], i ntcr alia, that the decision of a licensing justice 
shall not he invalid merely because he is interested in the dis¬ 
puted p;..That the English Courts are helpless when 

Parliament itseli makes such a provision is demonstrated by 
the judgment, in K. v. Juimsley Utvnsiiig JJ.~ a ’The reason is 
that since the sell-abnegating pronouncement of Willcs J. in 
Lee v. Bade & Tori in tft on Jn. A*y. Co.." in 1871 that— ’ 

11 was oni’c if r.n ,\:1 r! nr,M*> * mar* htrffr in 

liU iiiTn cnu<c, the Coe::: di'rcgaicl i:. TIlsi dictum, Iiotc»xt, M,ibdi as a 

wnmmc, ifl/Zitf than an culhn'iiy t*i /h* jo-Utved, . .Ik* kv: ip net c* it Cents 

orfj wh;u ]< rffuvr by jUfr!r:::!>cM uiih the c\mscn[ of the Queen. lord* and 
coimiuint? I deny that any x »u-h aiiilvriiy crisis . 

.do not >it iu-ie ;i>» a c*»u?; appeal limn |\^iliamcnt.If an 

Ael td 1 ^rlsnrr.rnl has hicn tdiiniiufl i!y. i; is for ifie Ic^UlalTirr tn ro:rrct 

it Jiy irjH a ;iliri£ U: but «o h*r,~ :is il *-m>k a>. law, ilie Courts arc to obey ii“- : ; 

courts in liav^ nrvvr cL’iiiucd the power to invalidate 

an Act fii i‘arlianieni on any ground whatever, however mons¬ 
trous it miglu be. 

Out il a provision mi.Ii as that in ilie English Licensing 
Ac), 1953 were impugned before a Ouul in India, the circums¬ 
tances under which i’arlianieni had lieen persuaded to make 
such an mid provi-:. :i would be examined by (lit- Conn. and. 
in tlie absence ol any eMraor.liiiary eircnnistanees to justify 
1 he violation sue.", an clenn-iuary principle of natural justice, 
(he .statutory prov:-:... uld hi- condemned as an unreason¬ 

able restrict:on ojhci the ircedom <»f luisim-ss guaranteed by 
Art. l‘I <I) (g) oi the C'nnstituiioii. 2 '* 

I shall further illustrate my foregoing observations as 
regards the fallacy of tile assumption of 
RrS^a^iKSTS! iiifallil.iitv and the need for 

lecislaiiiv [mwer. imposing const it til ioual llinitat ions on 

legislative power. 

L It is patently anomalous that the freedom of speech 
ami expression which has been held in the United Stales to be 
the very “foundation of free government"” and “the matrix... 
of every other freedom”” is not guaranteed to the individual 
against legislative encroachment in England. To say that a 
citizen has a right to speak or write whatever he chooses pro¬ 
vided the law is not infringed 11 is hut an innuendo for the truth 
that any speech or writing may be made illegal and punishable 
by Parliament only if it chooses to do so. 

Now, it is a' common law misdemeanour in England to 
publish a 'seditious libel’ which may be committed, inter alia, 
by making an utterance which *brings into hatred’, or excites 
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disaffection’ against, ’ the governmcnl of the United Kingdom' 
as bv law established . If the mterpre- 
Sediiious libel. ta - on ’ ., ivvl1 i )y t j ic Judicial Committee 3 * to 

similar expressions in an Indian si a lute be applied by a Court 
in 'England, it would be an offence in England l o criticise a 
Afinfelcr, even if it is not an ended with an_\ \iolcncc against 
the State. 

Of course L’lnglisli Conns have mollified the rigours ot 
" t], c common law by discouraging plosccu- 
EnctarJ. lions on a charge of seditious liliel unless 

there is an inciicniem to violence.” Bui the width of the 
common law definition, as given in authoritative treatises^ stil 
remains so that, as Dice? poinis out, it can lie easily used 
10 check a great deal oi what is ordinarily considered 
allowable discussion '. 1 '''. Whal is imponan, m the present 
context is that it is possible for lhe Judges to change their view 
on the basis of (lie existing definition: and whal is more, u 
Parliament overrides (be view taken m K. v. Alt. red. by 
enacting that an offence «»i seditious libel can be commute 
wiliuml any incitement to violence, hnglish courts would be 
powerless. In (bis conneciiou. ii would no! be irrelevant to 
ineniion to whal uses (lie law of seditious libel had been put m 
earlier davs. In (he words oi Il'i.v/e tV I’lnHi/'S * — 

“In it:c past |H<tscculi<ms !».i lilx-l welt- :i 5 ««wiful wi;w in :l:v <■.' 

Cuvcnnmits in llir cielilccnlti «vnliny In #tille npiviMli.iTi . Si :o-g.. 

as ihf taw remains luollernt llu-ic i> ll* jvxsMiiy ill a n! ihe scvrriiy 

nl its administration, against wiiicli tin- uaoilimr.nr \ (if in ccrwir; ii a 
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Instances of such legislative provision can indeed be had 
from elsewhere. Ii is a paradox of 
American constitutional history (bat within 
•a decade of the inauguration of the Uepublican Constitution 
and shortly after the adoption ol (be bhs( AiiK'HiIiik ill 
.to guarantee (be freedom of speech anil ol the pre>s, h 
was the youthful Congress which, in defence oi the 
national leaders in power, enacted the Sedition Act of 179b, 
ixmalising defamation of the President and members of the 
Government or of Congress. The constitutionality of this 
statute could not, of course, be tested in the courts because the 
first and the only victims of this statute were discharged by 
President Jefferson. But if such a statute were challenged 
before the American Supreme Court, it is sure to have been 
-annulled on the ground of violation of the constitutional gua-. 
rantce of the freedom of expression and the Court has, in fact, 
■■held* 7 .in other contexts, that the freedom of speech guaranteed- 
. 'by the First Amendment can be abridged only where the estab-, 
ylished order Js sought to be overturned by means of violence and: 
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that mere personal criticism or defamation of any person in 

ICCj 10 ' vc 'cr high it may be, cannot Ik* punished as an offence 
against the State. 

,, rci »ove any doubts, the Supreme Court 1ms, in 1964, 
l u i e y ruled that the hirst Amendment would not tolerate any 
-I]° n nt uj)oii ‘criticism of government and public 

-..the presence or absence in lV be- d die nwvj»’. >4 soliiious libel 

c.mes society.II.il makes sniiiicais libd an ograiv i: a not a life 

».<or/y no matter what its other characteristic' 

Coming to India, we find the* common law misdemeanour 
JtldiCL^ - ■ of seditious libel codified hi s. 124A of the 

i, ■ . .''■.'7 , . Indian Penal Code.—a staiuie enacted by 

>iilish Rulers, in 1S60. Any attempt to excite hatred, 
contempt or disaffection ‘ towards the Ciuvcmmvm established 
by law in India” is punishable as Sedition, under this 
see! urn, winch falls under the group of \.(fences against 

10 . I" c Judicial Committee of the I’rivv Council 

i (insistent]) held that the offence <»l sedition was ;;«>/ dependent 

upon any tendency to cause violence, that "ikivermncnt 

established In law’ inchidcel the individuals constituting 

Hie govern mental body for the time being and (hat ‘disaffection’ 
simply meant ‘absence of affection’, so' that :mv disparaging 
u racism o! a Munster or other member of tbe C.uvcriimen:‘was 
punishable under this section, without more.*" 

Imi the Constiiution of India has guaranteed liic freedom 
ol speech and expression to every citizen, by Art. I'K el. (1)(a). 

lis ticcdom could he curtailed by the legislature only if the 
km net ions imposed were ’reasonable* and they were made in 
te interests of ait)’ of the several specified grounds for social 
control, such as security of the State, public order and the like. 

- 1 ,ni ^ ✓,** adoption of tlie Constitution. no question of 
u constitutionality of s. I24A could jxissilily arise. Hut i* came 
tip. m 1942, before the Federal Court, which held. 1 ' overruling 
the view taken by the Privy Council, that the gist of the offence 
was public disorder or the reasonable anticipation or likelihood 
of public disorder”.®' Affirming this view, the Supreme Court 
. , s ’ ,n the later case of Kedar Naih,'** observed that if the wide 
interpretation given by the Privy Council were to be applied, the 
section would contravene the guarantee of Art. I9(l)(a), for, in 
t e absence of a breach of public order, the restriction imposed by 
the section could not be justified as a valid restriction of the 
rccdotn of speech ‘in the interests of public order or of security 
,. e result of this decision is that the spreading 

of disaffection against the members of the Government, with¬ 
out more, which was a limitation. upon the individual’s freedom 
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of . speech and : expression lor, more f than a century in India, 

lias ceased tc> be so, notwithstanding that the statute, based 
on English common law, provides otherwise. Though the 
statutory provision has not been struck down directly the deci¬ 
sion, in substance, effects a partial invalidation of the provision 
and a restoration of the individual's freedom by the intervention 
of judicial review. 

Similarly, in England, liiicrty of the press was never asserted 

, , , as a safeguard against legislative cncroach- 

l-iwtlom of ihc press. . . . _ 

ment, and Parliament is competent to 
restrict it by a law in the same manner as 
•‘ !£!c ‘’*- it can restrict the freedom of a ‘letter- 

wriU‘r\ Shb The reason is that, historically, the struggle in the 
cause of the press was a struggle against the licensing authority 
constituted under the Licensing Act of 1943 nKc and subsequent 
statutes but could ever think of challenging the const it mionaliiy 
of tile Act, until Parliament itself decided to allow the annual 
Act to expire, in the t ear 1695. 

In the United Suites , on the other hand, the First Amend- 
y ment to llte Constitution specifically guar¬ 

antees the freedom of the press and that 
guarantee is couched in the form of a limitation upon the Legis¬ 
lature: 

"The OtiiKriiv; .sid! inata* r»t» laws.abridging the freedom.of iJic 

presis’'. 

In the result, the Courts have been in a position to strike 
flown many a statute not only on the ground that iL imposes a 
pre-censorship 1 "'* 1 bm also on the ground that it imposes inreason- 
able restrictions, direct or indirect, upon the freedom of the 
press.*" 6 

It is gratifying to note that, even in the absence of a separate 
Mic. guarantee of die freedom of the press in the 

Constitution of India, our Supreme Court 
has not only asserted it as included in the ‘freedom of speech and 
■expression’ guaranteed by An 19(1)(a), but also struck down 
laws imposing direct or indirect restrictions upon the freedom of 
the press which cannot be justified as ‘reasonable'.*" 1 

y JI. 1 shall now lake up an instance of a right, which is 
safeguarded in India by the Constitution, hut has been sought 
to be ensured in England by legislation,—to point out the 
difference. : 

All profession of equality and fraternity in the West has 
J ■ been reduced into a mockery-by the violent 
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^outbreaks of'^racial hatred in the United 
States';and 'in\the.United;Kingdom, ‘After much controversy. 














ilic British Parliament has l>ccn induced lo enact the Race 
Relations Act, 1965, which makes.it an offence to practise racial 
discrimination at places of public resort. Bui if, under the 
pressure of the mob, the present (.rt>vernu»ciil or its successor 
is obliged io repeal or abridge this statute, courts would be 
powerless against such legislation. 

lit India, on the other baud, any legislation permuting such 
discrimination, in any form, would lie struck down by the 
Courts, as violative of Art. 15 (2) of the Constitution, which 
includes immunity against racial discrimination in public places 
as a fundamental right guaranteed by Part III <u the Consti- 
i ui ion. 

III. 1 here are certain notions of Vommi.n right and 
reason which even an English Conn will n«i ailmv the legis¬ 
lature lo invade so long as it can resist that with (he aid of cite 
canons of interpretation. That is, however, mi more effective 
iban running with the train on the platform, after it lots taken 
speed, l-or, an English Court is Ixjoitd to enforce an aivocinus 
law as soon its it is evident that the Legislature lias dr/ibcratcly 
(.imaged l lie cherished beliefs of the Nation. 11 

An Indian Court also starts with the presumption of inno¬ 
cence against the Legislature and would avoid such inter¬ 
pretation as would bring the law into coiulict with the funda¬ 
mental law; but would not hesitate to strike u down as soon as 
ibe deliberate intent of the Legislature to violate any of the 
mandates of the Constitution is manifest. 

(a) Take for instance, the common law repugnance against 
e- ......, C-f past facto legislation, i.c., the making 

imn. ol a law winch penalises, with retrospec¬ 

tive el’Jcci. an act which was guile legal at 
(lie time of its commission, or enhances the prnaliv by legisla¬ 
tion subsequent to the commission of the offence. /Hacks!one 4 " 
denounced this method ol legislation as ‘imreasonahle’ and 
even to-day, an English Court would so interpret a penal law 
as not to give it rctrosjuxlive effect.** But English courts 
would be helpless if such effect is given by Parliament ex¬ 
pressly.* 3 Thus, the Court held 43 that the provision increasing 
penalties for contravention of the Defence (Finance) Regula¬ 
tions, 1939 was applicable to all convictions after the amendment 
came into force, even though the offence was committed before 
the amendment 

. i hat notwithstanding the condemnation of cx post facto 
or retroactive criminal legislation as unreasonable or 
unfair, 40 Legislatures have not given up this unholy practice in 
the Eng|ish-spe aki n g world would be evident from >a recent 
example offered . by our neighbouring country, Ceylon, 
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where, in-order to punish the members of an unsuccessful mili¬ 
tary coup, - the C.ovcriinwnl obtained from the Legislature a 
special enactment,—the Criminal Law (Special Provisions) 
Act, 1962, which, inter aUa, inserted into the existing general 
law, Ixith substantive and procedural provisions, such as arrest 
without warrant, creating a new offence, enhancing the existing 
penalty, and altering (he law of evidence, with retrospective 
effect. Since there was no guarantee against <W post facto 
legislation in the Ceylon Constitution Act |i.c., the Ceylon 
(Constitution) Order in Council. 1946]. corresponding to Art. 

20 (I) of our Const i tut ion, it would have ljcen difficult for the 
Privy Council, before which the Act was challenged on api>cal, to 
strike it down mi that ground. Fortunately, the judicial Com¬ 
mittee found its wav to strike down the Act on another ground. 
The Charter of Justice. ISo.i, according to the judicial Com¬ 
mittee, established the principle of separation of the Judiciary 
froni the executive and the legislature in Ceylon, mid this was 
maintained by the division of powers made by the Constitution 
Order of 19-16. The Judicial Committee held that the im¬ 
pugned Act. by its oilier provisions, which I shall discuss in 
another context, had offended against this constitutional prin¬ 
ciple of separation of powers, by seeking to interfere with :he 
judicial discretion of the court S ,*' 1 

In Jiitlu :. since a prohibition against <’.r past facto legis¬ 
lation has been enshrined in cl. (i) of Art. 20 of the Cons¬ 
titution. any l;uv which violates dial prohibition would he 
sln>'-b down and die sentence, awarded under such law, would 
lie (plashed by a superior Court.* 1 

(b) Similar is the right of an individual to have access to 
the courts for the determination of his legal disputes with 
others. The House of Lords*' 1 has said that it is a fundanu-n- 
„ . lal rule of construction of statutes lha: 

IlarnnE access In Conus. .. . , , .. . 

this right of the individual ✓ cannot he 

excluded except by clear words. If, however, clear words of 
exclusion are used by Parliament, an English court has to give 
way.** 

Bui ottr Courts arc not so helpless even though there is 
no express provision in (he Constitution guaranteeing this 
right. It has lwcn deduced from the right to 'equality before 
the law’ which is guaranteed by Article 14 of our Constitution, 
and the decisions of the Supreme Court on this point 4 ’ are 
standing monuments to the interest and ability of our Judges 
in wielding this power of judicial review- to uphold the.rights 
of the individual, in the maintenance of which English .Judges 
are noless anxious: bat they lack the necessary poweragaymstPi 
the law-giver. ■ t 
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Clauses c-scludinj; juris¬ 
diction ol Courts. 


(i) The most common device adopted by Legislatures lo 
exclude the jurisdiction of the courts over 
certain acts or decisions of the administra¬ 
tion is lo say that “no court shall have any 
jurisdiction" to entertain any dispute relating to such matters or 
question. An English Court would be powerless in the face of 
such express provision excluding jurisdiction,'* unless Parlia¬ 
ment itself intervenes to save a remedy, notwithstanding such 
exclusionary clause, e.g.. the Tribunals and Inquiries Act, 195S, 
which sav cs the rcmcilv of ccvtiorari against such a clause. 


On the other hand, our Supreme Court has had no difficulty 
in coming to the conclusion that even such blanket provision 
cannot exclude the jurisdiction of the superior Courts. i.c_ of 
the Supreme Court under Art. 32*° or Art. 136 r,n or of a High 
Court under Art. 226 1 ' or 227 : '* of the Constitution, for. any 
interpretation to the effect that the expression ‘no court' in¬ 
cludes the Supreme Court or High Court would only lead to the 
annulment of the statutory provision, for, the remedies provided 
by the Constitution in respect of these superior Courts cannot 
he taken away by any legislation short of an amendment of the 
Constitution. 


It an administrative decision a fleeting a fundamental right 
is made 'tioal' or ‘conclusive' by tile Legislature, So as to pre¬ 
clude it trout challenge in a court of law, such legislation wottld 
also be liable to In.- struck down as constituting an unreason¬ 
able restriction upon the fundamental right.* 58 


(ii) Even the exclusion of the inferior courts will be 
„ ... . struck down (in India) as offending 

tribunal. against the guarantee of equal protection 

of the laws under Art. 14 where it is evi¬ 
dent that a statute leaves it to the discretion of the Kxccutive 
to place the same case or class of cases either before the ordi¬ 
nary court or lie fore a special tribunal which is governed hy a 
law more stringent to the accused jicrson, and there is no 
icasonablc basis for such classification. 111 


(iii) More dexterous and pernicious is the attempt of the 
Legislature to assume the powers of the courts of the land to 
itself and to decide a private dispute lietwccn particular indivi¬ 
duals by a legislative decree. 

This legislative process of punishing named individuals by 

Adjudication by ws*. Ration, instead of by a trial in court, is, 
Utive decree. as I have shown in another context, the 

modem relic of a bill of attainder or a bill 
i ?** P 1 *! 18 or penalties, which has been condemned in'.England 
by jurists such as Blackstonc. when he said* 4 — - 
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v'octo?»-*[ 0 L^ * P art J' ul ar art of Die legislature to confiscate the goods of Tilius. 

# j. °f h*Bli treason, does not enter into the idea of a municipal tawj 

_ ^P^tkm-of-this act Is spent upon Tilius only and lor no tdotion to .' h 

cmnmunuy i„ icneral; it i, Ta/iff „ 

sen fence /how o tav , ‘. 

^ owcr Parliament to pass c 'tch law has 
Tevt-I i- 1 - ormaJly aholislinl-i,! England. anti even in a 1967 
il is described as ‘possible hul in practice absolute”. 543 

fifu»^r! 1CC l ) ,crc * s ai1 express provision in the American Cons- 
t i « « legislation | Art. 9(3) ]. il has been easier for 

within . C iT ,can . Supreme Court to annul statutes which may conic 
i-. . 1 j C n,,sc ^'. t: ^ °f Che prohibition, either expressly or by a 

* ^epretation/-' arriving at newer results even in 1965. 

» crc * s »o such express prohibition. Courts never- 
_ _i • ■ COjl c,1,n such legislation au*l tuav strike it down 
rniiiV’r^-" 0 other const ilia it mal principle, as did the Privy 
a iL'-j 1 : ''^1 dialing Criminal l.aw (Special Provisions) 

^ Ceylon, on the ground that il off ended against the 
in th^r* 0 ! sc I )nra bon of iudicial powers, which was implied 

10 thc Cc >' 0 " Const iln, ion Order of 19-16- 

leirielT»‘^ ,l ^ ,n ' l ,r ’ f,r f° the advent of our Constitution, such 
. 1 i '° n .* ,,am ely, to punish named persons without trial or 
of fna rr ]] 1 it" < | * * C c [ a ' n,s 4,1 rival persons to succeed to an estate 
' vas n,, l uncommon hill mi question ns to the 

_ r-n IO , na r^ Sn ch legislation could possible he raised before 
* 11 - court .of law. 17 

'?‘ ,, F C *J ,C coining into operatit.. the Constitnlion 

SiinrmP 5 ^ 1011 ias challenged in several cases an.i t>ur 

nrivec * ^ '’F 1 ^. as J'eltl that it must he annulled since it dc- 
cf law t r ar ’wdividuaJs of the right of access to the courts 
Jtosscss °S a 'l C } C * r rights ad judicated, which all others 
duals'Yi l , ‘ 11 l: 'iseil against parlirnlar named indivi- 

ofTertd 1 'ft ends against ihi-guaranicc of equality 

On the other hand, some of the universal principles 


Codification of 


common 


°f fairness, which arc included in the pri- 
prindplrt Gi ihc y®tc law of England, have been enshrined 
1 itutioi. in our Constitution in the Chapter on 
mav fundamental rights. Thc question ‘why’ 

takers of ^ ^* ISC . an< ! the answer is that thc object of the 
-•it mi it ° Uf - ^^titution was to bind the legislature so that 
aeainst m'* r °URhshod over those indispensable safeguards 
'■ ^'if r , ,a ? c °f justice in the same way as it had taken 
4«erica and imperial India. . 

CVC F b* forgotten that when the Americati colo- 
: TO S ^ l£ - * ^€3 ll tst the rigours of arbitrary measures passed 
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l>v the British Parliament, they relied upon the very principles 
of English common law to assert that those measures were 
contrary to "the undoubted right of Englishmen", for instance, 
"that no taxes be imjiosed on them hut with their own consent, 

given personally or by their representatives_. ” SB When, 

therefore, the colonists attained independence, they embodied 
in their Constitution as many of the common law rights as they 
considered essential for preventing a future legislature of the 
Unites States from being as capricious as the Rritish 
Parliament. 

/infill, too, has embodied in her Constitution many of the 
common law ingredients of English liberty, with the same 
object in view. 

One of these is a corollary from the presumption of hum- 
Pics»in;si.<n of inm>- ccncc of the accused which has been des- 
cen« an.l Mnaiasy cn- erilied bv Viscount SntiUcv as "the gulden 
aoa imc.a iiu.wm, thread" ‘‘running through the well of 
English law-”.*" and which came into being at the dawn ot 
Anglo-Saxon jurisprudence, after the days of trial by ordeal* 1 
and the Star Chamber were over. The corollary which was 
later incorporated in a statute.—the Criminal Evidence Act. 
IS9S.-—;s ih.u though the accused is competent to he a witness 
‘>11 his hdian. he ranutil lie compelled to give evidence against 
himsvli. Codi'ic.nion of tin- common law rule, no donlu. 
serves as a better dn-ck upon an erring Judge, if there be any, 
liable to play into the bauds of the prosecution, as ;m 'insirn 
mem o) persecution’, as American Jmlgv -light say. 

What happens il the Parliament of England itself cuts 
through the ‘golden thread’ by doing away, in whole or in part, 
with this provision of the Criminal Evidence Act? Do you 
really believe that there would he a revolution if the august 
body at Westminister is persuaded by social or political circum¬ 
stances to curtail this immunity of tlu- accusedr' 12 If So, why 
has there been not even a flutter when the presumption of 
innocence itself has been replaced by a presumption of guilt in 
respect of many statutory offences? People of England hardly 
bother, having left the matter to the courts."* 

S. 259 of the Customs Consolidation Act, lS7f), M for ins¬ 
tance, says— 

“II in «ny prosecution in napect of any poods sciicd for non-payment of 

duties.. any dispute arises whether the duties of customs have been paid in 

rsspect of such foods, or uhclfcei the icmt have been laujulty imported. 

(ben and in every such case the proof (tiercut ahull be on tire defendant in such 
prosecution." 

The Court upheld a conviction made on the ground that 
the accused had failed to discharge the onus of proof laid upon' 
him by the Legislature in llte foregoing provision.® 1 
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, In the U. S - A., il lias been held in a numerous cases that 
when the legislature enacts such statutory presumption of guilt, 
the validity of such presumption may he tested by the Courts 
on the standard of ‘due process’ and that the Court would strike 
down such statutory presumption where there is no rational 
connection Iwlwcen lliy fact proved and the fact presumed which 
might justify the shifting of the burden of pioof upon the person 
affected. 03 * 

In India, similarly, if such a provision is made by the Legis¬ 
lature, the constitutionality of such provision would be open to 
challenge. Jn fact, s. 17SA, inserted in 1955 in the Sea Customs 
Act, IS/S, which lays a similar burden of proof on the accused, 
was subjected to such challenge. The section provides— 

“Where any ^kkIs Co whidi litis M'ction ;iji|iliirs art: stiiod under ibis Act in 
ihc raswublc belief Uttl'llicj- are sttiufiplrtl £<’<«/*. the burden of provinc lb:., 
lbey aic Mai Mnupded coods sJwll lx on (he ixtskui from whose possession (he 
fltwfs «uc seised." < 

'Hie Supreme Court could uphold die validity of* this pro¬ 
vision as a 'reasonable’ restriction u|h>» the freedom of property 
and liusincss guaranteed by sub-els. (f)-(g) of An. 19 (1) 
only on the finding that such a drastic measure was called for 
to put a stop to the deleterious social and economic effects of 
wide-spread smuggling of commodities like gold, which was 
prevalent at die time of die legislation. 051 ** 

The question before os is whether il is advisable to incur- 
|jbraic the guarantee against self-iticriinina- 

Conditulknot -mranlee , ■ . .. . . * i . ■ i • t 

gainst ^It-inohmiolion. tuiil,—)uol ill a Statute but 111 a higher 

law,—so that a Judge like Viscount Sankey 
might lie empowered to act as an umpire to restore this 
golden thread if Parliament, unfortunately, animated by its 
omnipotence, forces its way through it. American Judges have 
so often warned us (hat such encroachments of the Legislature 
may lie ■'.Healthy'" 1 and ‘gradual’may be ‘covert’ instead of 
being ‘overt’.*" 

Before you come to your answer on the quest ion, I would 
like to take you to s. 94 of the Criminal Procedure Code,— 

1898,—yet another statute cuactcl by a legislative body set up 
by the British Parliament, in India. 

S. 94, in short, empowers a Court or a Police authority to 
issue compulsory process for the production of any document 
considered necessary for the purposes of “any investigation, 
inquiry or trial’' against “the person in whose possession or 
power the document is believed to be”. Not only is there‘a .■ 
provision for search in. case the person so called upon fails to 
produce such document, there is also a provision for punishing 
him for sach failure (s. 485, ibid.). :, There is nb doubt that 
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sucIi person would be compelled by’ these provisions to'‘■give 
evidence against himself In* the production of the document, 
if tile provision in s. 94 extends to a person accused of an 
offence. Books on (iiammar and the Science of Logic would 
tell us that the article 'the' before the word ‘person’ would 
exhaust the universe of discourse and would include every 
person in whose jHissession the document necessary for the 
investigation or trial may he, whether or not he stands charged 
with any offence. So, it was held by some of our High Courts* 7 
ibal s. 9-1 was applicable also to an accused person and that, 
accordingly, it became uucoiisiiu:;iuiial upon the inauguration 
of the Constitution inasmuch as Art. 20 (3) guarantees that— 

"Nd perron awuiol of a:i oftenre •*.- compclti-d to be a wilitcss afcjiiisl 

himself." 

But our Supreme Court has heM ,!s that in view of the 
jn'oliirii(ton in Art. 20 (3) of the Constitution. the provision in 
s. 9-1 of the Criminal Procedure Code should he s«i interpreted 
as not to extend to the oeetixed. '1 hough the statutory provi- 
Mon has tluis been saved from (he odium <»f lieing invalidated 
directly, the result is the same hum the standpoint of consti¬ 
tutional jurisprudence,—whatever be the process adopted,— 
namely, (hat notwithstanding a statutory provision which has 
been on (he statute-1mok for over half a century, an accused 
can no longer he compelled !<< jin-luce the documents in his 
possession because the Constiiutixn nf (tie land protects him 
against such Star Chamber method o: proving the guilt of an 
accused himself.®” 

J he foregoing discussion demmiMrates that the installation 
in .i representative democracy or J'arlimeniary government is 
not a complete solution of the problem of Power'which, as 1 have 
Siitd at the outset, is a perennial pri.hlem which mail has liad to 
shuggle with since (lie dawn ol political society. When absolute 
jkiu ei is transferred from the Monarch to the Legislature, 
limitations have to he invented ujh.h the power of the latter. 

1 Ims, “the history of liberty”, as /I 'ootlrozv IFilson once said, “is 
un limitations upon the |towers of government". 

\\ henever man has failed to impose effective limitations upon 
the repository of absolute power, he lias been in chains. 

^ Ihc contribution of the Americans to this history of« 

■ Sienitonct of -faritri "“s »!•«" I>oIitical ,»owcr is the intro- j 
government*. auction of the concept ot limited govern- j 

_ ment', whidi we, in India, have borrowed 1 
from them. It is loosely described as “a government of laws;! 
and not of men”,—an expression which was formally adopted!) 
m the Constitution of .Massachusetts of the year 17S0™. It* 
means a governmental system in which absolute power is not 
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Vested in the.hahdsof ahy of the organs of the State, that is to 
say, in any particular group of men, whatever might be their 
composition. It necessarily means that the authority of cadi 
of the organs of the Siate shall lie limited hv a higher law, in 
the form of a written Constitution 71 and, what is no less irnjiortam, 
a sanction and an agency to enforce tile limitations imposed by 
that fundamental law. 71 lit America, as in India, it is that law* 
which is the 'King’. 77 


This is not to suggest that limited government is the last 
word in political development, but that it is a later yron'th than 
Parliamentary government and has been invened to check 
the evils of majority rule which is involved in the I'arliamen- 
, tai'v system, just as the sovereignty of Parliament itself was 
! introduced to abolish the tyranny of an absolute monarch. A 
critic might, for the matter of that, contend that limited govern¬ 
ment means a rule of (be minority, lint that is mu correct be¬ 
cause limited government {Joes not confer any political power 
into the bands of the minority but confers |tower in the hands 
of an arbiter, namely, the Judiciary, to see that unlimited jtower 
may not i>c wielded by (he majority, regardless of the'inter¬ 
ests of the minority. It is not a government by the minority \ 
inti a government by the majority which safeguards the rights' 
and interests of the minority, by enshrining certain limitations 
■ in an inviolable law. Jt is founded on a belief that a majority 
of tin; people or their representatives may be as tyrannical as 
a single monarch, or a dictator, and that unless its powers tire: 
defined and limited by a higher law, it would be tin; exercise '■ 
of ‘‘power wit bout right”, 71 as Thomas Paine oliserved some, i 
two hundred years ago. 


Nor is limited government an antithesis of democracy.i 
In (lie history of ]>olilicai institutions, it is an improvement upon} 
representative democracy. Just as direct democracy of the 
ancient City Slate was replaced by oligarchy and later hy re¬ 
presentative democracy, so are the possible evils of repre¬ 
sentative democracy,— which can only work by the vote of the 
majority,— sought to J>c reduced, hy . imjKJsing constitutional 
limitations upon the omni potenc e..of a representative assembly. 
Representative democracy ensures that the powers of the govern¬ 
ment arc derived from the consent of the governed. But that 
is not enough; once returned to power by election, a representative 
assembly cannot be bridled by anything short of revolution if it is 
intoxicated' by unlimited power. Hence, arises the theory that 
* by such consent, government can derive only just’ powers,—for 
no'one can.be,supppsed to give his consent to the conferment of 1 
; .Such power as may]be unjust to himself,—a theory which was 
jpropounde^l by;J6hn^lJockc'in : 1690, and which was transcribed 
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|Oto the American Declaration of Independence by Jefferson! in 
Ibc year 17/a. Ii is to ensure this object, that is, to ensure that 
1 utc people s representatives may not exercise ‘unjust’powers, that 
; constitutional limitations arc imjtoscd in countries which believe 
< in minted government. 

it lias sometimes been argued dial a people of one generation; 
nave no right to bind down posterity to their views. But even 
“!’ a l ,. . * arliamewary system, the representatives may not 
always faithfully represent the current views of (he electors and : 
me chspanty may l>c correeled only at the next election. A 
11 cn Constitution docs iuii seek to bind the jieoplc to the views 

in : , ,'; , ' SO ; Il,c Con ' t|i!,!,i< ” 1 lor good unless it is completely 
unauiuKlalile. It merely seeks to protect the i>eople from ‘violent 

\\ liicii grow 4 hu ui tlic fed mgs of die. tnomcul. 

i din tiie efleas of those sudden and strong passions to which 
nieii .tie exposed.’ Awritu-n Constitution cmltodics the txrma- 
leni convict inns of the entire community, as opposed to the 
(.inporatj «islics of the niaidfity of the jteople’s representatives 
oi t ic (mu being, and, il al any time, the considered views of the 
community change, t |, e Consriimion would certainly Ik amended. 

t-’ii, again, a Constitution does not and cannot embrace matters 
o c\cr)<] t i\ l.fc, such ns limrringi*. divorce or other social rda* 
Hons or practices, which are left io ordinary legislation. It only 
tns ii iiies ccri.nn minimal conditions ol tree existence, to protect ( 
*7 ,n ln),n , " 1 rm<ls f*e party in power, particularly in times = 
, wr , cr . emergency which may call for extraordinary' 
Kmus for the a<ln:„„stratio.,, and when the threat lo the indivi- 

' 0,11 m'gislation which legalises illegalities committed bv the 
J-xecuhvc may Ik (lie greatest. 74 

Jn this context, I camnu helji re|»r<«hiring the arguments in 
iavour ot I Minted govcnimem which the l-Vendi observer de 
i ocqitt'T'iHr advanced m his Democracy in America:” 

■A majoriiy lakm onHrcihvIy may be regarded a being nhofc opinions, 

- mtwi frequently whine iiibrwis. .ire opposed i„ those of anoll.tr being, which 
is styled minority. If ,t be admitted that a man. inwscssing absolute poarr, may 
ISC lliat power by wronging his adversaries, why should a majoriiy nol be liable 
io the same reproach? Men arc ap , to change their character* by aggLomera- 

IT . And Owe reasons I can never willingly invest any number ot my 

of them” U " S WUl *“* un,,n ”'" 1 oMlwily which I should refuse lo any one 

IVheo I see that Lbe right and die means of absolute command are coni erred . 

rjLSw *^ Up0n “ ar ‘ siocrEC y or • democracy, a monarchy or 
H republic, I nCDfobe the grim of tyranny. 

Under the abaofaje my of an individual despot, the body was aUadcd io 
”** , ,nd ^ souI lbe blows; bat each It not the 

™«wadoptod^jr* , 7 In democratic republic,; that ike bod, is left 4m. «m J 
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It would not l>c far from the truth to add that it is in the’ ■- 
interests of tlic major it} - flint minority rights should be safe¬ 
guarded because no democracy can long survive if it does not 
offer certain basic rights to the minority. While in a democracy 
Having no written Constitution, as in the United Kingdom, the 
majority has to respect minority rights by the practice of self- 
restraint in countries adopting a written Constitution the 
limitations arc embodied in a written Constitution; and the 
history of constitutionalism gives its verdict in favour T)f the 
latter alternative. 7,1 

India has adopted a written Constitution with a full dclilicra- 
tmn and understanding of its preceding implications. It would 
lie doing in just ice to the Constitution and a perversion of 
constitutionalism if for a moment it is forgotten that a written ' 
Constitution wito judicial review means limited government.— 
an amiihcsts of 1 'arhamenfary sovereignly,—tn so far as limita¬ 
tions thereupon have been introduced by the Constitution. It is 
lamentable that even the makers of our Constitution have some¬ 
times forgotten ibis basic truth underlying the Constitution, 
l*andit Nehru, the architect of the Constitution, himself, com¬ 
mitted such blunder, in his zeal for abolition of the Xemiiidarv 
system, to effect agrarian reform, when he said 77 — 

"No Supreme Conn, no Judiciary, can siand in jiiilemcnl over itic sm-etei^i / 
17111 of Parliament, represent^;; Hie ujll of (lie col ire ei.munji.ily. If we KO 
wmnR here and (In-re ii ran point it out. but i n ibc ultinanc analvsis where lie 

fulurc of Hie rommiinity in combined, no Judicialy can ro~e in the way. 

tlllimalrly.the l.rgistabuc must be supreme and must not he interfered a-r/fr 

*.r the Ci.hi/j HI tore in J veil imusnrcs a social ie/afin"," 

'I lie foregoing words arc laudable in so far as they arc 
inspired by the object of distributing the land resources of the 
country amongst the toiling masses; hut as a legal statement, j 
• an i msi every part of it is fallacious: 

I'irsfly. tin- Parliament ni India, as a legislature, is nyt 
r . . sovereign Imi is limited hv the Constitution 

uain. nor’Pariian^X’ii ; iltunsl at every step. However one might i 
w ™Ti«ai. difler from (he conclusions of the majority 

.... ‘ n (-rolak NatJi’s ease,' 1 there is one {proposi¬ 

tion winch is unexceptionable: 

No authority created under ihe Comlitulion i» supreme; the Constitution 
supreme a„d all the authorities /unction under the supreme lav of the fa*/*.*' 

It is interesting to note that while making the aforesaid 
utterance, Pandit Nehru perhaps forgot that the move for having 
a written Constitution with a Bill of Rights was initiated for a 

pr^Inaependcncc Committee which went by his ownriamc,—the 
•Nehru Commune ' which _.iL_ %a«i 
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oni^F^^ f c ?Ti' m °™s thc pSd^f 

sion of the British Virlhm * S ° ‘‘ ld Sl,frcrcd from the aggres-’- 
Jieport:— * Parhamcniary govern mem. So said the 

^c I I^l^?^LTr?L' V ' ,f,C '? CUnd ’ liw,s " b,a: ™‘ «»« treaty 

££*??■ "> *“*■ The first concern of 

fundamental rijhls U^, hJ^l , ' C oi ,ndra *w*V. «° *«ur* 

kept under d 7? p '° ^-....^hnd «* token and 

dominion slugs bv her became a - ' f 7 0 *V * ,M 3TOl ,1,C aw t uW,io, » °f 

That India is a dependency rj c77\ 7, Y 7*'™ t!,c ,Wo ««'•«■*. 

«"ly be altered J * df ' ,icd ' T, f' : «**«*» can 

further.-! nee of tjneh we are called ^ " T 07 n ’ Ul,J:] consen !- I< is the latter in 

/- 1**,, t KSisr 'Z7*™i ihc *■«" *i a consii- 
-r ,L, S Z1„\Z VUm ' thal mr fira d ‘"«W be to hare' 

«*»*— * “ ■*“ «• - x~» «*• 

crlJd If iT&SimiTSI.^ '! ,C '."W* 1 "™ »>'.■ liable lie 

lion of Auiiiaiiicnl.il r!,,li. 1 " , " IJ '“»w •" Hw firnn of dedara- 

-* s-jt ■« -— «- 

Ulr th'riilali.n is liy the rclmlien n( ... IT or i.IU1.IIOH.0S t.'sesonOs In 

- * £~ C£r. 

M 

purposely linkrf i,,,' wirhThf ' ! ‘ r q ‘ H " llln " ,lf F ' l "' , "‘"-,i:.ol R;-h t s 

provisions of this bind i n n lc Cn.i.ri,, ^ . , ‘ r , ircrt 01 inserting 

. . -luiory limitations on Z L'"„ ' T" "T T'^ .>° P la « 

found'to be o/ tlte highest practical ^ ^ * 

^ar 1 tame;n I a ^Comni in cc in ^csc^vo'rds . Cx ^ a ' ncd l V the Joint 

PW'era of the h^tu^arjTto 77' Wl!ne '"'««•« on the 

rnay be declared Invalid by the courts faL^T " bree numb<r of ***• 

.of the tight! k dedared." ^ of ln «™tfcncy srith one or other 

measSS bST^ '““"r fra " '^«ivc 

answer^byjeffer^n-^a^ COUrts had howcver been 







--. 
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7 ^.; .' •' " : i ‘ •■'} v -':(':'.' > . f>s l"' 1, '. , ‘ ’ ' 

- Tbe tnconvcninrcts of the want of a dcdaratioa are pomanoil, afflictive and 
irreparable, They are in constant progression from bad to worse, Tbe execulii'o 
in «r governments is.not the sole, it-is scarcely the principal object of ray 
jokmsy. The tyranny of the legislatures is the most formidable dread. 


When, after Independence, our leaders came to frame the 
Constitution for the Republic of India, they must have considered 
‘the practical inconveniences' of having a written Constitution 
with Judicial Review and preferred the views of Jefferson to the 
exclusion of those of the Britishers. After that Constitution has 
been launched a»d Judicial Review has liccn at work, it" is too 
late to be intolerant of (he interference by the conns with Icgisla- 
• live enactments, or to proclaim the sovereignty of Parliament. 

Paradoxically, it may he pointed out, that even the Judicial 
Committee of the Privy Council, in applying written Constitu¬ 
tions oj the Commonwealth countries, has laid down that where 
a Legislature has been created, with limitations on its jxiwcrs, 
by a written Constitution, it would he a blunder to talk of the 
omnipotence of the Legislature or its competence to override 
principles like the separation or independence of the Judiciary. 
Thus, the Judicial Committee had no hesitation to strike down an 
,Act node by the Ceylon Parliament which sought to interfere 
«'villi the judicial function by laying down compulsory punishment 
of certain political prisoners. The Judicial Committee held that 
the Act violated the principle of separation of judicial powers 
from the hxcciitive and the Legislature which was implied in the 
Ceylon Constitution Order in Council of 1946. even though there 
was i«» express provision vesting the judicial power exclusively 
in the Judiciary/ 1 Repelling an argument that the Courts would 
be powerless to annul such an Act, if passed in England, the 
Judicial Committee, speaking through Lord Pearce observed— 

During flic argitmcni analogies ■were naturally sought to be drawn from 

llie Jlrilisli fnnsli(inion; but nny JinaTofjy.provides no helpful puiebner, 

The British Cons tin nimi is unwritten u-licicas in [lie ca<* of Ceylon their Lord- 
have 10 interpret a im7/rn document from tfhreh afov f he U'^hlaturt drtir« ^ 
to tc^tatwe fmwr*".’* 


It would he worth while for all of us to remember the basic 
fact that a written Constitution, with Judicial Review is adopted 
by a country because it ,refuses to believe in "the Divine Right of » 
Parliaments", which Herbert Spencer denounced as "the gTcat > 
political superstition of the present”. 8 ' 

Secondly, as an eminent Chief Justice of our Supreme Court 
has pointed out,** our Constitution—the supreme law of the land 
has by express provisions Te.g., Art. 13], instead of leaving 
it to inference, placed the power of Judicial Review in the hands 
Judiciary, If, therefore, the Court, on a 1 proper- inter¬ 
pretation of the^ Constitution, finds > legislative enactment to be 
inconsistent with the Consfitution^-it^is its .duty, as s defender 
- - ~ T.i.vi-9....‘ ru -: • J_ - 4 ;? ' . 
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of the Constitution, to invalidate the statute. In the words of 
Sastri C.J.— 

"It then the Coarts in this country face up to such important aqd none too 
easy (ode, it is not out of any derate to lift at kgnJative authority in a crusader's 
spirit, hut in discharge of a duty plainly laid upon the... !_;• ‘.'.'.t Oirrstitutioo"." 

) 

. To belittle the Courts is thus to belittle the Constitution’ 
it sell, for, a Constitution which cinl todies the principles of limited 
government rests on the Courts and their (tower of Judicial 
Review by means of which only the C«institution, as an instru¬ 
ment of limited government, can he maintained. Of course, in 
this context, the need for judicial restraint to avoid i^oinjr out' 
of its depth should also lie remembered and of this 1 shall sjrcak 
hereafter. 

Thirdly, if the Parliament of India has any jxiwer to over¬ 
ride judicial decisions, by amending the Constitution itself, in 
exercising that power, Parliament must he assumed to he acting 
in conformity with the considered views of the nation, and not 
"in a crusader’s spirit” to undermine judicial authority, just as at 
Court docs not defeat a measure of social reform ‘‘in a crusaders 
spirit*- against legislative authority. 
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a spouse to t*: a mitms againsther husband. This atlcXLpl had to be thwaned 
by holda y that the presumption ngains! self-oiKtiimnalion whkh nas extended 
by common bw to a spoutc, was not eXpreuly taken away by the Act! 

, principle tfcaL a wife is not to be compelled to poc evidence against 

husband is dtinstated in the common inn* g( this country, and 1 think il 
it is to be overt id ned il must be overturned by > cleat, dtpnite and (nuitire 
enactment, not by an ambiguous one such as the seel kin relied on in this caa." 
I Leech v. £, (1912) A.C. 3tta [311) ]. ' 

It lifim that iltlicrc was an express provision to the effect that the 
spouse cmld be rnnfr/W In be a witness, the Court would have been hdn!ess. 
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LECTURETlI 


«s* 


THE WRITTEN CONSTITUTION AS A LIMITATION. 

Since the death of absolute monarchy in England, absolutism 

has ceased to have any advocates in the civilised world and the 

need for putting limitations upon any body of men in power for 

the time being has been established beyond doubt by the force of 

events tlicmsclvcs. 

✓ 

But while in England, ‘constitutional government* has come 
DiHocnre between }° ,nean thc limitation of executive power 

"Ceostliuiion.il koictti- by law made by the representatives of the 

lim ' (cd people and, broadly speaking, except during 
a short interlude in the days of the Cronv- 
weltiau ‘Comnionwealth*, >n the mid-seventeenth century (to 
wliich 1 shall advert more fully' hereafter), no attempt has so far 
been made in England to imjiose limitations upon the sovereign 
I lower of Parliament itself !>y' any formal instruiuent,—in the 
United States and in countries which have followed its stejis in 
laving a written Constitution, §uch as India, ‘limited govern¬ 
ment has come to mean that unlimited power should not be 
!. i eposed in any body of men, 1 not even a representative body. 

As Justice Miller of the American Supreme Court sa;d, = in (he 
absence of an)’ such limitations, “even the m<>st democratic 
depository of power" becomes 

"a despotism of tile majority, if you choojc to rail it «o, I>u1 it it none He leu 

despotism'. ' 

In llic l went jet It century, the bulk of the civilised world has 
embraced the faith that aiisohttc jiower is not desirable, whatever 
good it may promise to deliver. But while England has sought 
to control Power by making it responsible to the representatives 
oi the people, in the United States or in India, it is realised that 
dial is not enough inasmuch as a representative assembly may 
at times behave capriciously and therefore require to be con¬ 
trolled, 3 prccdom of the individual is not secure unless institu¬ 
tional means to curb authority, wherever placed,—arc devised. 

... The institution of government was intended 
to servc anti not to dominate the people. Tt 
t°™un«m’. must, of course, be endowed with a]l powers 

. ■ necessary for this purpose, but if anything 

is to be supreme, iL should not be the representative assembly, but 
• * Constitution which embodies tlje will of the people, as the 
mndamcntal law' 4 of the land,. Limited government thus in- 
i^ves the supremacy of the. Constitution in place of the 
.^sovereignty of Parliament , • v- , V 'i -r . ■; 

$ • ! ;• l - •• ?■'- : ‘V 
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tlNIlV^D GOV£kKm£NT AKD JUDICIAL RfiVIlJW 

& 

' The concept can hardly be better described them in the 
- words of Hamilton in the Kcdcralist,*—. 

“By a limited government, I nndatttd toe wliieli contain* certain specified 

exceptions io' the legislative authority.,_limitations o! tins kind can be 

preserved in practice in no olJw way than through tlic mediiu ii vi uic COliTlS 
- of justice, whose duty it must be to drebre aB acts contrary to the manifest 
tenor of life Constitution, to be void, liiihtrt tliis, all else reservations of parti¬ 
cular rights or privileges would amount to nothing." 

It is in this sense dial the expressions 'limited government* 
and ‘judicial review’ have been used in these Lectures, as 
explained at the very outset. 

The very fact that there is a written Constitution defining 
the powers of the different organs of government means that the 
powers of each of them arc limited by the terms oi that Consti¬ 
tution and none can exercise any arbitrary power beyond what is 
• granted by that instrument.* Tile s»j;criority of the written 
Constitution as a fundamental law is title not merely to the 
.mature of the principles cmlxulicd in it but because the Consti¬ 
tution is the expression of the jmpular will (as expressly declared 
in the Constitutions ot" the U.S.A. ami India). The words of 
Marshall C.J. in Matimey v. Madison,' on this point, arc still 
instructive: 

"Tfiat (tie people have a:i origin.i] light tw establish. for their future guvem- 
ment. such principle . 1 ns. in tltrir njuhct. shall most conduce to their own 

hapjiiness, is the has:* on which I he whole American fabric has Itccti erected.. 

The original ftnd vopieiiie will oigauins ll:c govciriinent, anti assigns to 
different de]«rt.nrnts ilivir inflective imams. It may either stop here, or 
rsiablish (ntain /■mi;, no; to be transcended by those departments. The govern¬ 
ment ol tlic United Slates is of the latter description. The iinters of the 
legislature arc defined and limited; that ttw limits miiy not O*’ nuiinkot or 
Iottoticn. the fflrJfj'WiniJ is 


I 



A Legislature, which is olherwise oniui|ioU'iii. becomes 
limited as soon as a written Constitution is adopted, The reason 
was thus explained in an early American case:* 

“The Constitution.conlain(s) tlte pmwoiieir/ will til the people, and is 

llte supreme law of the land; it is paramount to the Legislature .What are 

* Leguiat ures? Creatures ol the Conslihttine; they owe their existence to the 

Constitution; they derive their infers from the Constitution.Ttio Const!lu- 

i"tion is the work or will of the People ihasseh-cf, in their original, sovereign and 
J unlimited capacity. Law is the work or wiS of the legislature in their derivative 
• ,nn d whordinate capacity. The-one is the work of the Creator, and the other 

■_of the Creature ..The Coitstitulian fixes limits to the exercise of legislative 

( authority. - s ...every act of the Legislature, repugnant to the Constitution, b 
obtoUtely poU.i _ 

Primarily, thus, in order to place limitations upon the 
* povvere of ithe , Legisl aturc that the device of having a written 
y Constitution fas a; paramount law was discovered' and, anybody 
? who wants to-understand the Indian Constitution must appre- 
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date this theory of a paramount or fundamental" law, standing 
over alt the organs of the State and their acts, including the laws 
made by the Legislature .(which arc called 'ordinary* laws as 
distinguished from the organic or ‘fundamental' law 1 as embodied 
in the written Constitution). . 

This concept of a superior law has its roots in the earliest 
chapters of political philosophy. Hence; 
,h0l, 8 1 ' Milica! Philosophy is obviously 
beyond the scope of these Lectures, a brief 
account of (lie origin and development of this concept is indis- 
jiciisabiy necessary for (hose who want to understand and inter¬ 
pret the Constitution of our land properly, particularly, because 
it lias indeed been forgotten by men of importance, from time 
to time. 8 

The concept of a 'fundamental law’ is. to anticipate matters. 

a direct descendant of the concept of 
ouST*: “pS which, of course, has various 

t-iw. facets with all of which we arc not con¬ 

cerned in the present context. ’’Prom early 
times, thinkers have conceived of certain universal principles of 
human conduct as constituting the law of nature or natural law, 
as distinguished from 'positive law’, that is, the law of-a State as 
promulgated by its legal sovereign, and thus founded on the will 
of a particular person or persons. 

Whatever may have been the logical fallacies underlying 
ibis much-debated doctrine of 'Natural law’, it lias, throughout 
the history of civilisation till to-day. served as an appeal to somc- 
tliing higher than the positive law prescribed hv a human 
sovereign for the time being, and it is that ideal which has led 
to the evolution of a written Constitution, whenever men have 
been disillusioned of the existing order. 

Flic law of nature is neither promulgated hv anv formal 
act of tlic sovereign nor is it sanctioned l»v its command, hut it 
comprehends universal principles which arc prescribed to all men 
by Nature (or bv (lot! Himself.—ihe Sovereign of the Uni- 
'erse ), speaking through the conscience of each individual or 
•through the dictates of human reason. The contents of Natural 
Law thus, are not as definite or as certain as the law promul- 
fpated by a human sovereign, hut thev are rules deduced by the 
common experience of mankind and are founded on their collec¬ 
tive reasoning, that is to say, upon the primary instincts of men 
as modified by (heir inborn perception of the right and the wrong, 
of thc_ just and the uniust. 

Since natural law is the embodiment of pure reason and is 
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XIMITijD GOVERNMENT AND JUD1C1AI, REVIEW 



' huS'^Sr. ‘T S ' am, "’ s *» *«• H a 
: a hocU#“’ r '^ 

c~S'^rttS , *. ,, ' C «* itself is 

In the Western hemisphere, the story of an immutable 
Sophocles (-ISO B.C.). ,l '" ,ler Jaw began will (he J)OClic effusion 
, ? . , . of Sophocles" when he (old a tvrant 

Ll°hf m^htT 11 oI<I,al no mortal, however power-’ 
1,11 ,,c ““got could overrule— 

TTie Wi<rn[( fn and ui.Micrviii C taa* ot Heron. 

M of today and yesterday arc they, 

But fron everlasting.”, 

,.f , J r IS C ™sadc ot man •■iJiainsi alisolutisin since (he beginning 

STV 1 ,^' ,1u ‘ <>' »** ductrine ofcLtitu J 

iionaliMu or /runted government even to day. 

i o Aristotle we owe the proposition that what is prescribed 
ArisUMic (3ii-32< RCd. *>y Mature is ideal and universal, while 

Kiliics,** he thus observes'—'^ C ^ ^ *" Nicoinac5lca ’ 1 

**" ^ «■* which every- 

Ifral that wtilrh • ■ - CC rnt fJ,W *’>' thinking this or that; 

i„d,Keren! TT^ b "’ " ,K71 “ ^ bKB do ™ not 

,| lc Slme !a .[_‘ ‘ T-. c 1)} N;,hj,< ' ls «nm»irrabfc and lias everywhere 

n C- ^ nV ,C ," ,inCS " hidl i-' ™ by Nature but by human 

“; e ^. ZZTZV? - c: .« *--■* i» 

hnnian°-Kuion"° Ti^i ”* I,K ,aw ,,:u,,ft: n ” ,<Ical »»r norm for 

J rw setting forth n* 1 r' V ‘- S yt r <0 ° ca, lv amcoivc o{ a superior 
^ , rtb } | c ,m,,ls of governmental authority, which if 
transgressed, would render the act of such authority iuS 

mor^,&^:r 1:,,i ‘r ,,r ,, « hnr >»*■ wperior to and 
fc^nt svle^ ir ^ ' h ™ ,hc * K,si,ivr >Vr<*lalcs of the dif- 
I hilosonhv which 1 '’ l . 1 ".! cl|,nI i ,aw - " as the gilt of Stoic political A 
superior reason a, ‘ ° f thi ”& bul 


Cicero (I0&I4 B.C.) 


Cicero,'* of (be Stoic school, thus 
observed— 

con;tanL<toiul- ,, a nature, di/Tmed among alt. 

evil ia onj-jL,- "’ hlrh r 10 *«>• b V »«* command! and retrains from 

frt contraiirti i .^ u 0 Mt,r ^ oWffatMu not to attempt to Utidatt 

by the Sorf//Lr° , *J m,y / 1 b ^ dm >C ,,rd fre »n nor abrogated. Mud 

*4 l*«SK iki ‘ ^ «r d «« tt require 

4t*r 2r35h£.^?^2*S ° r ^or L» It one law In Rome and 

as srsys - —■ - 

Here, thus, was the earliest assertion of the law of nature 
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i us a law superior to positive law ,s as a lest for judging the 
legitimacy of any political authority and as a higher law wliich ••- 
could not be violated by any assembly of men. 

^In the Middle Ages, natural law was further elevated by 
associating it with the law of God..* An 
Middle Arcs. St. apj>cal to- sttch higher law became ncccssi- 
tVTd.). <,l, " WS " lalc<i by (lie chaotic conditions of the times 

which was taken advantage of by the 
jnonarchs. It came to be asserted as a limitation upon all human 
authority, because though it was a product of human reason, it 
was derived from eternal law or divine reason. 

The representative spokesman of the Middle Ages was St. 
Thomas At|ninas. who asserted the following propositions: 

. (i) Though the King was aliovc positive law. he was not J 
nlxjve natural law. 

(ii) 'riie validity of positive law was to be tested by the 
norm of natural law and a rule of positive law which conflicts t 
with natural law docs not bind the conscience nl the subject." ‘ 
'Hie reason is that natural law is “the participation in the eternal 
law of the mind of the rational creature’" 5 and. accordingly, the 
positive law of particular States is true or valid" 1 only in so far 
ns it partakes of the law of nature and is not in conflict with it.^ 

{iii) The people had a right to depose a tyrant who violated - 
natural law. 15 

But though the dangers of absolute power were realised by 
niidacval thinkers, they failed to achieve siiccss because of warn 
of any effective sanction against arbitral)' exercise of lower, 
iSince the law of nature was identified with or derived from the 
law of God, naturally, the authority best filled to enforce its 
.observance was the Church. The protest against absolutism, in 
. the Middle Ages thus, merely led to the supremacy of the Church 
in place of monarchical absolutism, so much so that it has earned 
for the Pope of the fifteenth century the epithet of being "the 
first of the absolute luonarchs”. 17 

But the cause of a higher law was not lost by reason of J 
thisjicrversinn by its episcopal spokesmen. 

When Bracton'said 5 * that though the King was subject to 
Burton mzso Am ! 'o man. he was "subject to God and to the 
law”, he had in his mind a superior law 
which was founded on reason and justice, and it was this concept 
which was later echoed by Lord Coke when he repeated these 
. 1 _3f® r ds in the face of the absolute monarch James I. 1 ®^ / - 
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’ “««T j“«*< «r municipal law; and is 

"T? ;> y "■"'."' honh ° m s Case," he uttered that "when 

i Act of I arJinnieni is against common right or reason. 

Hie common law will control it and adjudge such Act to be void”.* 3 .- 

No less explicit was Chief Justice Hobart, when in 1614“ - 
Hoban CJ. (tew). l ,c s;t 'd "the laws of nature are immutable” 

. a 'V> Jf,c y were “the laws of laws”, in the 
y same sense m winch a Constitution, to-<lay, is regarded as 
,‘ K ! ,1Wr ,,v " s : loi '- Nohart C.J. hel.l that “an Act of Parlia-’ 

men l, made against natural equity, as to make a man judge in5 
l.is own cause, is void in itself”. 

' Find. CJ. (1636). ' Vn,n, ff 5r b 6, nl,0 . thcr a » cf Justice, 

• inch, carnet, oi: the trad hy his assertion 
that— 

, ;.’ff* ' vhidl a,r ‘i’.reily conliaiy (o (he former (i.e, I he , 

Kr 3 ’iw> -* ” h “ “ - -«*» -«—» 

I.vcu Hlachvioiic, an advocate of Parliamentary supremacy, 
Hhrkntonc (I7C5). while summarising the laws of England, 

u-hieh i \ i *? rle i * i,h ‘ Iml,,ral Ia "\ ami Jus words 

lmh influenced .Mtfnham Lincoln h.-vond the Seas are“— 

a „ CT ?' ,,,c - mJS ‘ 1 * rc!Wa riIy be subject to the bn of 
tA-otw... . Tins mil «f his .Matter is railed the law of nature. ... 

Hus hw of H.KH.C ln.-.n K coeval with mankind. and dinalrd by Cod Himself 
in of rwirse 1.1 j : is bindin K over all the K lobo! 

to M ;l11 ,i,,,rS: 1,,l!!,;,n ,:l ' v ' "»*•' «'f any validity, if contrary ■' 

One of the in riot is facts in the iiistory of constitutionalism 

Constitutionalism in ,s lI,< \ fac * 1,1:11 ihough Kngland never had 
En ^nd. a written Constitution for herself, the" 

nf ‘h;,,T i ’ - ffcucsis 1,10 transmutation of the doctrine. 

[- 1 f: c iaw , nUo an » r £c f'>r the making of written Constitu-* 

K, “ lo K..ffl=u..! Curiously. i, was f rom X 

wr,? If ' , t )raC lCC ° f i U,M . m S “"iwrlant matters and privileges into 
It-'ii documents having a superior sanctity (hat the concept 

Z»wZvimre.'”'''"" 

rho lA" s P c b n 1 ,cn of such writing is to be found in 

(he borough charters of the feudal times, which incorporated the 

OrTrl CO, ; ferrCd ? ! llc Km S or lhc lor ds upon the burghers. sr 
Originating from such local charters, the practice of inewnorat- 

mpnf" a L ,0na dCm j nds ,n . the form of charters or organic mstru- 
h ? S C ?l l - Cd occasionaI landmarks in the course of British 

SlrlSfcVT 1 h,st0I 7 f ? such extent that these instruments are 
egarded by constitutional experts -as written Darts of the 

£££. 0o ” sl "“ ,i ™ <* Britain. As .«S?5.AS 

.'The Britfat) CoruUtvtfnn i* by no rneitn wholly unwritten* j "' ■ 
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- As a constitutional instrument to safeguard the liberties of -v 
i_ r the people in general, the earliest document 
' L '* lUa which deserves mention is the Charter of 

Liberties, by the issue of whidi Henry I 
sought to purchase the support of his subjects. Maitland -1 des¬ 
cribes this Charter as “the modd for Magna Carla”. By issuing 
this charter, the absolute monarch for the first lime acknowledged 
that there were certain things which he could not do and that 
when such acts were done the barons might rightfully insist on 
a remedy. 

Next comes the Magna Carta which has been rightly 
described as the "Bible of the Lngiish' 
^ (m5 ' Constitution”. 59 Its constitutional ini]»rt- 
ancc lies not so much in its contents,— 
because much of ii relates to the contemporary evils of feudalism, 

—nor so much in that it added anything to lire law of the land. As 
various commentators on the Great Charter have said, the object 
of tl«e Charter was not to create new rights; the English i>copIe 
believed that the rights of the subject which were recited in the 
Magna Carta already existed at common law and that they only 
reipiiied to he recorded in an instrument between the King and • 
his subjects so that they might not be violated in future. 34 ‘ 
Because the consent of llie unwilling King was wrested by the 
people who proved to be stronger,in constitutional history, it 
serves as an instrument of limitation. on power , 3 1 and, as an 
assertion of the rights of the people, it has served as a model of 
all subsequent Bills of .lvights. 

To describe the Magna Carla as a feudal charier is to 
understimatc its importance in the history of political philosophy 
and constitutionalism.” It is not hv accident that a famous 
English Judge, Bracton, could realise, within half a century of 
its adoption, that 1 Ire Magna Carla was a 'charter of lilierlics’"— 
const iiitlip liber!a!is , 33 If the words *no freeman’ in c. 29 (and 
similar clauses) of the Magna Carta referred only to the barons, 
they could not be clarified by substituting the words ‘no man 
of i vhat estate or condition he may be’ in a statute of.Edward III 
in 1354, which re-affirmed c. 29. ^ 

What value the Magna Carta can claim as an inspiration 
for a ‘fundamental law’ can be assessed only if wc-remember 
'Coke’s description of it as “the fountain of all the fundamental 
laws of the rcalm". M It was this concept of something more 
fundamental than ordinary laws, that led Cromwell, four ccn- • 
turics later, to assert, in support of his movejf^r.a higher law '/ 
in the form of a written Constitution, that—. , 

” .in every ’ preeminent there ' must 1 be itomewhat' fundamental. Mi*-" ^ l 




" .in every ’ prranmeet there 'must - he j somewhat > fu n dam en tal. •**-" ■' v 

what like a Ma*na Caita, which ahould be standing and tmaHetable" 1 •• : 
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older (tan (he'Bffl'o'f R;j!!,s“J J " UC<l Slalcs ' ri S 1 » of privacy 

“Z li n"!i‘'a S “T" »■* 

American Constitution iliere h-ic Vf ’ Anicndn ? CI « in the 
provision in the m { xxlrhin - c" ! — USC ° f 0,18 

use J ias uol ben, neee^n,-l I** 1 - Const mu,on, and such 

h . as supplied the omission' “ “ ll,C J l,didar y which 

rights or the need for an" ne" ° f ** 

prctation oj the enumerated riglus a I; bcral i;tt er¬ 

oded to the Biu"of S Ki , .dj| , ' L < “°- Ur ' h - as ' bv * ,jS judicial gloss, 
(lie T-oumling ].' al | ltTS onditedVo .’ inK!a,,,c " lai rights which 
hetau.se they would not like ihos. r '-V 111 ,Ilc Const it m ion,—not 
safeguarded hi,, Iwcanse ’’ C , ^ h, ' s 0 ,l,c "‘dividual being 
fJicci f.catJyc, mm cn iZ lT need for 

Court has. Urns, deduce,] h Z , C .- ' Th e Supreme 

B,n of even (h„„gh iliev""rt ;!? ?* /r ° m ' hC Cxislin S 

enumerated .herein as taler * ecifc > Uy 

n.ght, such as thaf^f a^o^j™!"?' *' '* C " rio,,s lhat a ^sic 
for i,, the American GmshiutS h "° l fj ,cc,fica J , J; Provided 
U3/, connection will, [] K - S ,..J , s V C V ,'\ as felt only in 
muons.* 1 * It was then dechred' -i - 'I"* t ,c S um,ac )' of trade 
al , (hat «i'»e it XV.-, s asserted ot '.J Il,n<1; i"'e,ual right’* 5 * hut 

nght of collective.,7 ,1,L I ,,a,nw 1015 "dation of the 

protect themselves agai„ s( *,.■- 7 " L >? a * ;,msl employers to 

The ri'dit „f ,7 ' a,,<l ;,rI » tr ary treatment, 

on a piopc,"pedestal m Ihc'uni^d ^” , d a,,,c,,laI right, was placed 
hen ,t has been deduced fnm, ,h ( £ i *’ tm , ,y m l9 ^-5S. Since 

hy the hirst A-ncmlmem or "hJnr ^ramccd 

i" the Jmm teentli Amendment "" Tl , ' ‘ " 1 7 word ‘ ,iber ty’ 

the Supreme Court observed— 1 a <r:iSL ‘ froni Alabama, " 

"H is beyond doubt lint fr.wjrmi . 

mtnl of belief* anj Wms Js i ^J“ u WBaEC 1(1 Nation for the «d« nro - 

CUase of the FourU^h Ammd7 ^ l ' 1 ?‘ JlbCTl >’’ *®ur«i by the 
01 Amendment, iduch embraces freedom of 

S -Z?r: Nn,J il was observed- 

ricbl to enpise in pofibal apIL^on'aTd 1 ^J^ r P isc ’* ha * ^ ertian bxs the 
■n ‘be First Amendment of CSm^tSS^ « «*ri„cd 

to lie as . socia . tio » has been held 

freedom of speech** and ha^ iv>/ Ce 50c, f ly ,n f h c sam c way as 
Privacy in <" inelnd. a rigbl of 

association xvith other people.** " *" ffht n0t to d «sdose one’s ; 
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E.' ‘ The right la educate a child in a school jf the parciit's 
choice™ and the right‘to study any language in a school. . 

These rights appear to have been deduced from the word 
liberty’ in the Due Process Clause of the 14th Amendment. In 
Meyer v. Nebraska, thus, 7 * the Court observed— 

" • ".this Court has not attempted to define with exactness the liberty thus 

guaranteed.Without doubt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to cntccc in ony «J fir* 
common occupations n/ life, to acquire useful knowledge, to marry, to establish ■ 
fiomc and hrmfi up children, to worship God according to the dictates o& his own 
conscience, and generally to enjoy those ptirileces long icc'>£ri.'<tf at common law 
as essential to the orderly {tursuit of holiness by free men." 

Il was made clear by saying* 1 that the right of the teacher 
“to leach and the rights of parents to engage him to instruct 

their children.arc within the liberty of the Amendment”. 

In (he fierce case 70 the Conn, speaking through McRcynolds 
T.. who had delivered the opinion in the Meyer case.'' said— 

"The fundamenial llieory of libeity u|<on which all governments in tin* 
Union repase excludes any general power of the Slate to standardize its children 
by forcing them to accept instruction from public fr«tnj only. The child is 
not the mere creature of the Slate; those who nurture him and diiett his destiny 
have .the right, coupled with the high duty, to recognize and prepare him frr 
nd<Jilinn;i] obligations". 7 * 

To say so. is not to ’deny any right oF control lo the State 
over children even where the parent’s control would lie dclcn- 
mcntal to the national interests. This llie Supreme Court ]Xiinted 
out in upholding (lie validity of a statute which forbade a parent 
guardian lo permit a child to sell newspapers on the streets or 
other public places: 72 

“The Slate's authority over children's activities is broader than over 15* 
actions of adults. This is peculiarly true of public activities and in matters of 
employment- A democratic society rests, for its continuance, upon the !healthy, 
well-rounded growth of young people into full maturity as citizens, with all tint 
implies. It may secure this against impending restraints and dangers within a 
broad range of selection. Among evils most appropriate for sudi action arc the 
crippling effects of child employment, more especially in public places.^ and the 
possible harms arising from other activities subject to all the diverse influences 
• of the street. Il is too late now to doubt that legislation appropriately designed 
to reach such evils is within the State's police power, whellrcr against the patents 
claim to conltol of i the child or one that religious scruples dictate contrary 
action’’.'* 

G The right f 'of privacy. A fundamental right to privacy 
of life has, similarly, been established, 7 * being variously drawn 
from the Fourth Amendment (immunity of a person from ‘un¬ 
reasonable searches and seizures) 74 - 7 * and the Fifth 74 or Four¬ 
teenth Amendment 78 - 7 * (the ‘liberty’ clause); • In Wolf v, 
Colorado,™ the Court observed—* 

,rrt« •ecurity erf one'* privacy again* arbitrary intnnico by the ■ pdt* : 

Tvhkh 4 at the eon of the Fourth Ap»fll<hJ>Rrt—■» beaic .to a free society.: It 4 

■ ■ r. i,yt r t.. j • sr 

— • —-- I _ s ___ • ^ j y % , - . . t .7 
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Uw sL« thn^h^hT^f^SfC^ 7 S enr<TOabl,: 

‘ to d* or P kn ° dt ^■ the door - 

«w/«!*£**<}v“ LEs ~\^i!^“ Hho ? ty 01 hw bUl 

** <««iwfi«J doouncu rf ^ fc 

riffht T of nr;vL S,r - ki ?r fcs ? n,1c of this evolution of the 

£ been 

to a househoMe SC,,Cra * nsh ! ° f ‘l ,ri . vac - v an<1 repose, 7 ’ belonging 
of vendors of rnati ! ,r0l “ ,l(H1 a p inst door-to-door solicitation 
"y,' 1 ? or ~«rtl lilcrau.ro" or 
nuisance lo nrlnwd' °l«"Ucri on slrccls so ns to cause 
couples .0 use c^,X"fvc“ m: ” "* ^ ° f " ,arri " 1 

It IS in the same spirit of presen-in- die exist in- rights which 
Canada. may have escaped enumeration in the Bill 

Act for the I'vw.° R, K |, | | s„"at in s. 5(1) of the Canadian 
Fundamental ?££ %%£L **“ 

or fuiS^LrfSl.tJ 1 ” 3brOKaIC 07 3briJ K any human rifiht 

The Indian Constitution. however. lias discarded any savin- 
iraS-a. clause to protect uncnumcratcd rights as in 

Constitution w. ‘ ,C A,,K ' l, ' I "irn1 to the American 

an/cTonl L n nS ,HT " l«»'"l«> earlier (p. 96, 
he annulled IiT C ° Ur( !"f ti,nt 1,1 Tn (lia a statute cannot 
which is not (n . ^ c RTOund that U contravenes a natural right. 

tbc Constitmion 1 ** hm lhc f °" V co ™ rs ° f Parl 111 of 

^ h .' s ’ however, would not lessen the task before the Court 

pnmcdTn hUld'leTte ,S - ,,W J k ‘ hy a 1,1 ri - r, 't which is not 

Iiiav still ronfo 7 ,h !r wlTraI Provisions of Part III. He 

any of (l ose which a 3t ! ,,,K,n l,y him foUo "' s 

and it Site iff T, f f r2 ° n th ° lext of t hc Constitution, 
ritrht allnm* t i U j °/ Court to determine whether the 

^fiSLSSiltSSS* * a ”'«n.rc.a,ion. frL 

Part mSdKSS?*.! risl " d »""^ -a no. covered by 
art iii Of the Constitution, it ,s possible for our Courts— 

that it ein t i? U ^ Vh ^5 er f - h L C ^ d P ht . " is of such a character 
principles of Hbertv^n!?^ ^. t,10Ut V1 ’ 0,a rinff those fundamental 
civil S ffii* an . d ^ Ke which lie at the base of all our 

inst,tut,ons T or which are ‘basic to a fm 
society', or the very concept of civilisation’: 
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(b) 10 further inquire whether there is anything in tlie 
of the relevant provisions of the Constitution which would pre- 
dude the liberal interpretation that the Court is called upon to 
make. 

. Tk v obvious mode of enlarging the contents of Part III of 
our Constitution would, of course, (>e constitutional amendment. 
But so long as the attention of the legislature is not drawn to 
the newer problems which arc challenging modern civilisation, it 
cannot lie urged that Courts in India should wash off their hands 
altogether merely because (he framers of the Constitution could 
not foresee the new situations, or overlooked them. 

Tlic question was indeed raised in the very first case before 
the Supreme Court ,—Copal cm v. State of 
Co ^ m ' 3 cate - ' Madras.** where the Court was called upon 
to interpret the expression ‘]x>rsonal liberty ’ in Art. 21. 

Mukherjee, adopted the meaning given to the expression 
hv Dicey** when he said— 

"Person.il libertv means a personal rij;hl not to lie subjected to imprisonment, 
anesl or other physical coercion in any manner that docs not admit of local 
justification". 1 * 

The majority of the Judges'* laid emphasis upon the word 
‘personal’ in the expression ‘personal liberty’ anti the crux of this 
view is to he found in the judgment of Sitslri, J. s " His Lordship 
held that while ‘liberty’ consisted of "tfuiirr/ what one desires”, the 
adjective ‘physical’ narrowed down that concept, to indicate 
"freedom from bodily rest mint, and detention in jail is a drastic 
invasion of that lib.. 1 y". Saslri, J.. in another context/ 1, referred 
to the reason why the Drafting Committee of^ tile Constituent 
Assembly had amended tlie original draft Constitution to qualify 
the word ‘liberty’ by the word ‘physical’, namely, that otherwise 
Art. 21 might he construed so widely ns to include the freedoms 
"already included in Art. 19. Hut it is one thing to say that Art. 21 
comprises the residue of liberty that remains after excluding 
the seven freedoms included in Art. 19, and another thing to say 
that Art. 21 only covered freedom from bodily restraint and not 
the liberty to do anything one likes. Since Mukherjee J. s * also 
held that "physical liberty* in Art. 21 meant freedom from 
“physical restraint of the person by incarceration or otherwise, 
it would follow that tccording to the view of Mukherjee, J., too, 
the freedom to do anything was not included in Art. 21. 

The patent defect of this interpretation is that there are a 
number of personal rights which a person in India as elsewhere 
enjoys under the common law, subject of course, to legislative 
restrictions. ‘ Some of these personal rights include”—. ., 5 ...; .* 
•i. The right taireat, drink or smoke as one likes; the right to 
4: T.LX—22 ‘ • -■ 
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' * - "»* * * likes; the rigii|i' 

An. 19(0 ni ^or trail'd ?he f 0Il,C l1ndc f- any of lhc Cbuses of 
of Art. 2J as interpreted hv Ka.^'r j" ,,1C rcslrict «I scope 
J- If, now, ran uj n f f u' *^? la ' <;(, 1 1 J- an d Muklicrjea 

exhaustive enumeration of f ^j ns,1<,w “ n ! )C regarded as an 
result would be that the r,ffhtA t,,c 0, *iotis 

India..be invaded In- the axe«,Hvf™ ? ‘V* 0 "? Iikcs conW > >'» 

«ny legislative sanction -a sit, -.t-o ^ J,cc au,honlics w ithout 
. ' a situat.on which no one would relish. 

adhering to thc Vfew thVwrv, 0 j^bsedilus. Hence, though 
physical IrxIv’. I, c was ,,)C 7 y m «'« liberty of the 

cat «r sleep .>V work ns oS n ^'" C< ° -°*f rvc ,haL tl,c right to 
I o t , as one pleases was ...eh,.let! in that concept « 

ri ffbts in Vhi'wh*,' he’-I’ikes' ^ “' Iwn ,W ^' <] thal ,hc citizen’s 
'■■stead of auemmin-,o ’ lvc "M«ram:.l rights and ,hat 

included i„ AnTziY ,r Z r M ! K ": «''»"*!«'}• rt«y wore 
personal liberty'. ' * LvC crcnpcndioiis expression 

..Ts!™, l'Z- o!co'<'-“,!!" .'°" CC ?; »' ■|««OIUl Pibc.lv- , 1S 

■he chailc.ffe of ,,“L ?’-' "T" 0 ™ ira ' , «l>»>«= K. meet 

bi-ugbi borne to die Simr-n^ ? lUm ? n r,vc,lo,n "as ere long 
•«»174“ ««rf '" <!,S « «..rj 

' V /.? r in A'A«n>fr 

co.rr wac whether domiciliary visits or 

h” r SS nCC ,-Y thC ,,0,1Ct . 0VCra P«*»i *1 
regulations under wbici, it W,! 10111 1 =U ' 1 , Il0nl - V af ,aiv (^ 1C 

made without the authority of >C <,onc liavin " been 

1,0,1 «f Art. 21 of the Constitution. *" ™" S """ C ' 1 * contra ven- 

<locs not appear to°be elp'ir^ <,r, " l 'i ' n ,w| 11 - Casc "" io t,lis question 
minority, hild tha( 1Z7* •. Wh * Rao J- f °r the 
<lont of the uerson ic ^ was included in the free- 

that Ihe rUTr„rivaT ara : UCC « Ar< ‘ 2l * "* "»«'«*)■ held 
our Constitution”* 2 hut nevcrthel 3 • {J1,aia !’ ,CCfl r 'f?bt under 
so far as the right of the nJ^ , ^ Camc ^ thc conc,usion that 
concerned, i, m„ stbc ind.B'i^ A« ZM^eh’as-”’" WaS 

«S?£j?F- ^ —■ 

crarrel liberty, ,f not of (he very o*wpt of civilisation." 

the minorfty ”n^ h3SmSt' TO . Jori ; y di ^ffrecd with 
• ' V ™ that Af t- 21 was aimed against physical 
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_ no£fiiiw/<i/ coercion, if this be the meaning of the*majority ‘-V;V '.‘K 
|>; judgment, 1 ^ is difficult Jo agrec-with it- ' ' -v .-*-.■>■ .> ' 

'Inthc United States^ it has been established that the word 
‘liberty in the Fourteenth Amendment includes “liberty of the 
vivid as well as liberty of action”. 03 Does the adjective ‘personal’ 
iakc away that meaning! from the word ‘liberty’ ? D3a | ‘Person’ 
certainly include? the mind and that.is why mental coercion has 
been regarded by law to be as much an evil as coercion of the 
bodjvin excluding coerced confession. 0 *- 03 It is true that the faw 
cannot take any account of 'iiterc personal sensitiveness** 11 if that 
merely refers to sentiments or feelings which may vary from 
individual to individual and cannot form a standard, • but if a 
restraint or coercion so operates that the subject cannot be said 
to retain a free mind, that would certainly l>c taken to be an 
invasion iqxm his freedom of the person or physical liberty. 

Thus, putting of one question may not constitute coercion, but 
prolonged interrogation, without offering opportunity of legal 
advice may, 07 and yet the majority in Kha rat Shu/lrs cos*' held 
that the unlimited power of the Police to make inquiries from a 
suspect by tendering inquiry slips did not constitute a violation of 
physical liberty .as guaranteed hv Art. 21.*" 

Similarly untenable is the view of the majority 1 ’" that though 
a power to make 'domiciliary visits at night’ constituted an in¬ 
fringement of Art. 21, a power of 'secret picketing of the house 
of the suspect’ did not. The.majority held that the power of 
‘domiciliary visit’ included the right to enter into the premises 
and therefore constituted an invasion as to the security in one’s 
bouse, which the majority deduced from common law to be an 
ingredient of Art. 21. But what Art. 21 guaranteed was not 
freedom of the house, but freedom of the person. That freedom 
certainly included (he freedom to l>c let alone in one’s house, or 
the right to receive such visitors as he liked, except of course for 
criminal purposes. It is because of the interference of the first 
iingredient that a domiciliary visit must he regarded as a violation 
of personal liberty. On the same principle, when the Police keep 
a secret watch over the visitors of the suspect it should be con¬ 
sidered to be an invasion of personal liberty of the subject if the 
power of picketing is unlimited arid is used continuously, for a . 
considerable length of lime, and it should be unconslitut ional if 
done without authority of law. 

But whatever be the deficiencies of the majority opinion in 
Kharak Singh 1 s case,* 9 one tiling is clear, namely, that the 
Supreme Court had come to realise— 

(a) .Thkt 'personal liberty’ in Art. 21 could not be confined 

_!, ■ r . r « i • • - ‘ . • l__ 
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i Constitution. . 

I shall now refer to the demand for some new rights which 
could be met by c::r Supreme Court, in whole or in part, by the 
application of ihr canon of liberal interpretation: 

A. Let us start with the right to privacy. 

I have already pointed out (p. 16a, ante ) how the American 
Right to privacy. Supreme Court has developed a general 
right of privacy and repose in one’s home, 
or a right to be let alone. 101 

Starting with privacy against arhitary intrusion by the 
}>cilie,c' in as a corollary from the immunity front ‘unreasonable 
search and ami seizure’,' 1 '* the Court has by this time deduced 
various aspects of privacy from other freedoms enumerated in 
the American Bill of Rights,so as to comprise— 

(i) Privacy of association. 107 

(ii) Privacy in public expression. 11 * 0 

(iii) Privacy of the body as a protection against sclf-incri- 
imnalion. 1 * 7 

(iv) Marital privacy.’’V 0 " 

(v) A .‘privacy of life’ l “ < which protects a jterson from 
arbitrary intrusion hy the Police (<’.</., without a warrant) even 
when he is at another man’s house'* 11 or at a public telephone 
booth." 0 

(vi) A privacy of a lion -hoi tier against loud speakers, 1,1 
oi' against door-to-door solicitation of vendors of magazines or 
other commercial literature. 77 



Our present object is not to ascertain whether all the above 
•ispccts of privacy can and should he introduced in India, but 
■whether a, right of privacy, in general, can he deduced from 
Art. 21. 1 he question of unreasonableness of any restriction 

iinjjosccl upon such right could not, of cotirsc, be questioned 
under Art. 21 (so long as Gopalau *- stands); but if it is acknow¬ 
ledged that the ‘right to be let alone* is included in Art. 2-1, people 
would be in a position to resist invasion of such right by-thc- 
admmistrativc and police authorities without a sanction of law. 

When, the question first arose, Jagannadhadas, J., speaking 
for the Court in Sharma v. Setish, u * threw cold water on any 
such suggestion in these words: 

When the Constitution ra s he rs btvt thought fit not to nhjctl ouch refuta¬ 
tion to constitutions! limitations by recognition of a fundamental light to privacy, 
analogous to the American Fewth Amendment, we have no jmtificatioa to import 
It, into a totally different fundamental right, by some process of strained construe- 
1 tlon." 
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ll would really be an unfortunate slate of affairs if it was 
noL possible to assert, in India, a fundamental right to privacy 
against unlawful governmental intrusion when such a right is 
regarded as a basic condiiion of the 'inherent dignity' of the 
Human laimly and is declared in Art. 12 of the Universal Declar¬ 
ation of Human Right's, in these words— 

' No one shall be subjccied lo arbitrary in<crfcn.-n« with his privacy. family, 
home or coj respondent:. 

, ^ 11 sa y that (here is no specific guarantee against 

unreasonable search and seizure’ in the Constitution of India 
is not a complete and conclusive answer to the question whether 
u is open to our Judges to draw a right to privacy in the sense 
m which it is being discussed now, from some of other provi- 
i?ion of die Const il til ion as it exists. 

, } 1 e.ison is, as Douglas J. explained, 113 that it is onlv a 

part ol the claim to privacy which is included "in the prohibi¬ 
tion of the hour th Amendment (U. S. si.) against unreason aide 
seaidies ami seizures". 'J'he. other ingredients of the right lo 
privacy according to Douglas J. are— 

"He i,t:iy not Ik: ctwjx-llnl afiainsl liis will lo auend a religious service; he 
fua} m>i be Idfccd lo nalte an nfliimaiinn Of observe a liuul ihal violates bis 
scruples; lie in.iy DOl be made to accept ore religious, political. or iibilosopZunl 
creed as ncnimfi another. , ,... Hie present ease involves a form of coercion Co 
innkc iH?op1u listen" 1 J 2 

llu 1 learned Judge, in the instant case" 3 deduced a freedom 
,w ‘ lo ] ,s . ll -‘ 11 lo amplifying radio programmes in passenger irans- 
port vehicles, as an ingredient of the right lo privacy; and all 
t icse ingredients, he asserted, would follow from the guarantee 
0 i )ei (\ m the I-ifth and the Fotirleenth Amendment; 

, ’t? y m ^ IonUitv,io,,aS muM "iran more than freedom from urn 
bU ™ W " U| muaua: .t must include privacy Di well, if it is in be a 
r„y of freedom. Ttm **, „ t,, *, 0 /J r is indeed the tlS, 

nr.wJT J ' us , 1 l,e f e " “ cn l , hal ° ,,c of Ihc facets of the right of 
lo on J* * a "! Cly * f, . ccd . 0, l " domiciliary visits by the jwlice 
lo ones residence at night 11 *, has. already been drawn from the 

Wiw - PCrS ? nnI ,,bcrl > - ’ in Art. 21, in Kharak Singh's 
concent of - ,S " < * ,, * aMc th,s I"** is tl»ai once the narrow 

cxnlorW| f ii . J >Crt r m thc casc of frVWflM" has been 

Sunrem^r 1 IT 3 ” d he only reasonable to anticipate that the 

7he riZ | Urt W0Ml ? ** a I"**™ to admit other elements of 

L in P , n ^ Cy /“ SO W,l i n the ambit of Art - 21 - If it is Held, 

C< ? e > that ‘Personal liberty', in Art. 21 
means someth.ng more than mere absence of .'physical restraint', 
hc^door is opened for letting in the further American proposi- 






''l.teagaQC* ^ f ^-j ,v i <i.- 






\‘V(a) that it iiidudcsj the right lof} every individual "to the 
possession and control of hisjown pcrson.frec from all restraint 
and interference, unless Ay clear and unquestionable authority 
of law”;' 10 i ' 

(b) that "the specific contem and incidents of this right 
must he shaped by fhc context in which it is asserted ” 11 f1 


E. Wire-tapping. 

. Another modern menace to privacy is wire-tapping,* which 
has been made possible by the development 
Constitutionally of Q f 1 ] 1C sc j cncc gf electronic devices for 
Wire -upplnc. ‘eavesdropping,’ c.g., intercepting telephonic 

coniniunicatioiis. 

1„ this sphere, there is a serious conflict between the indivi¬ 
dual’s interest to defend his privacy and the 
JJ - s - public interest in the detection of crimes, 

which would prime facie justify the means by which it 
was effected. It is no wonder, therefore, that, on tins question, 
the American Supreme Court has had to struggle for long 
against itself as well as against State Courts. In 192b. tc 
Court held" 7 that the device of wire-tapping did > not violate 
the right against ‘unreasonable searches and seizures’ guaranteed 
bv the 4th Amendment because no search or seizure was involved 
iii the interception of a telephonic message nor the right against 
self-incrimination localise the Sender of the message was not 
compelled bv the State to talk to anvliody. Hie Court failed to 
catch hokl of the ‘liberty’ clause, but suggested that the accept¬ 
ance of evidence obtained by wire-tapping could he prohibited 
by legislation. _ 

This was followed by Congress enacting the Federal Com¬ 
munications Act, 1934 which forbade a person to intercept any 
'.communication’ and to disclose any such intercepted communi¬ 
cation to anv person, without authorisation bv the sender. 1 lie 
Court, ere long, held that evidence obtained by wuc-tapnmg. 
c.e.. interception of a telephone talk" 0 was inadmissible m 
•federal Courts. 

Then followed a; long period of struggle, to determine 
whether the federal Act of 1934 was binding on State Courts. 

But eventually, as |latc as 1968. the Supreme Court has held, 
disapproving its earlier decision, 1,0 that a Judge of a State Court 
could not be an accomplice in the wilful transgression of a tedcra 
statute because the federal statutes are binding on an courts, try 
reason of Art. VI of the Constitution. The result is that evid¬ 
ence obtained by wire-tapping is inadmissible, whether in the. 

federal or State Courts, in Arifepca, Hence, even though it is, - 





176 


LIMITED GOVERNMENT AND JUDICIAL REVIEW 


iiji fact, resorted to by the Police for the purposes of investiga¬ 
tion, the evidence so gathered cannot be used to convict, the 
accused. 

Australia is in advance of many countries in this matter, 
Australia, having enacted the Telephonic Communi¬ 

cations (Interception) Act. 1960, which has 
been enforced by the Court. ,n 

-The question ot wire-tapping, tape-recording or the like has 
India. n °t vet lxv:i examined by our Supreme 

Conn I unit the constitutional standpoint, 
in 1 usiifiiHi v. Stale <>/ M-jiiarashfraf'~ *i case of tape- 
recording was brought Ix-fore the Court. The only question 
winch the Court answered in ibis case is whether'the evidence 
obtained by such means could he used against the accused within 
me scope of s. 162 of the Criminal Prixeduie Code, and the 
Conn answered this question in the ailirmaiivc. No question 
of constitutionality was raised in this case. Hul it is noticeable 
that the Court expressed its disapproval <»f such practice, in 
these words— 

_ In spy> n K *o. ehc Court dues not lend its ajrprm’ol iu the police practice of 
topping icIejrliAjK *~rrs ami selling tip hidden microphones for the purpose of tape 
rrrordinf;." 


But ij (he Court feels, as in flu: Maharashtra ease 1 " just 
Cited, that it is unconscionable or against ‘common right and 
reason’ to obtain evidence by such means to convict a person, a 
iOKK r pronouncement is to In- made on some future occasion. 
Could not the Court bring ii v. ■’ i*: the fold of ‘p-sonal liberty' 
in Am. 21 as u had done as regards ‘indite surveillance’ in 
v unak Singh .r 1 - 3 case. Jo demand specific legislative sanction 
for icsorlitig to such means I nr investigation? Anri if any sucli 
cgislatinn is eventually miderlaken. the question may. once 
.‘igam be raised whether such legislation, reopening the f7n/i.i/«iji M 
loiedo.su re. would constitute an mi reasonable restriction upon 
an individuals’ freedom of speech, as suggested hv Suhba Ran T. 
in kharak Singh’s case. 1 - 1 


As to the applicability of hundanientnl Rights it should he 
Funriamcniai nichts mentioned that the scheme of the Indian 
* froi « ,i °nj Constitution has obviated one question 
State Govern men Ui which has troiihlcrl thg. Judiciary in the 

„... r United Stales for long, namely, whether 

, M,n . of Rights are applicable to the Stales or arc addressed 
only to the Federal Government. In the U.S.A.. it was original- 
c r ^31 since the States have their own Constitutions, the 
Kin of Rights appended to the federal Constitution did not 
operate as limitations upon the States.™ It is only by the appli¬ 
cation of judicial quibbles for over a century that almost all the 
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CoistUm on ,of India arc Mndhn; loth upon the Union and 

Stales of course, in the case of the State of »- » 

Kashmir, the Fundamental Eights “ ?■«;“ 

the Constitution of India may Ik ''? : 4on «,( h,at Consth 
of India, in the manner laid down in An. 3/0(3) ol mat uxasu 

It has already been explained (Lecture IIT. 1'P- ^ ct 

.. fliifc) that a written Constilnlion has l>ccn 

safirSL?^ historically devised as a limitation upon the 
anion’. exercise of arbitrary: power by any hmli of 

the State and a Bill of Rights guaranteed1 by such j 

intended to operate as a limitation upon the cxovcisc of 

Itotvcr hy any of .he £££ “niSSu. 

action', collectively and 

’"dtvnhialh Ui M SMn (h< , ( |, lc irinc of Slate action had to be 
evolved primarily hv reason of the word 
u. S. A. 'Slate' ill the Fourteenth Amendment to the 

Constitution which reads as follows: 

" . .nor shall any Stale deprive any P<™>» of life. I'tob ?*****'£’ 

witl.oul due profess of taw; nor deny to any ]xison within its jurisdiction & 

equal protection of the laws." 

• As has been explainer! earlier, the object of Fundotnenta 
Rights is to guarantee certain minimal rights ^ 
as against collective encronclimcnt through the Stale which 
. wields the coercive power of the political society, or more strict 
✓ Iv, enforces the will of the in.iinrity. ,a * 1 he guarantee of du 
process' ami ‘equal protection’ in the Fourteenth Amendmentms 
therefore addressed against the State. Rut the object of h 
guarantee would have Iwcn defeated if it could not bring within 
its sweep all the organs of the State and all the agencies 
instrumentalities through which the State acts in a modern 

political system. . . , . 

The comprehensiveness of the operation of the Funda¬ 
mental Rights included in the 14th Amendment against all forms 
of State action was thus formulated in the early case ot fcr parte 
Virginia™ in the following words, which have been reiterated 
in later cases: , . ... „ 

"A Suit ads by its kpsUtive. its Meentivt, or Its judicial anlhontw* 

Kt In no other way. The constitutional prewison (l<th Amendment), therefore, 

TX.L-—23 
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Of Sovereignty and Federalism 


Akhil Reed Amarf 


Victims of government-sponsored lawlessness have come to dread the 
word “federalism.” Whether emblazoned on the simple banner of “Our 
Federalism ” 1 or invoked in some grander phrase , 2 the word is now regu¬ 
larly deployed to thwart full remedies for violations of constitutional 
rights. Consider, for example, the Burger Court. Rallying under flags of 
federalism, the Justices pushed back remedies for segregation in public 
schools , 3 denied relief to citizens threatened by racially discriminatory po¬ 
lice brutality , 4 cut back federal habeas corpus for state prisoners convicted 


t Assistant Professor of Law, Yale Law School. B.A. Yale University, 1980; J.D., Yale Univer¬ 
sity, 1984. Special thanks to Bruce Ackerman, Vik Amar, Betsy Cavendish, Owen Fiss, Paul Gewirtz, 
Joseph Gibson, joe Goldstein, Henry Hansmann, Diane Hart, Al Hirsch, Paul Kahn, Burke Mar¬ 
shall. Henry Monaghan, Mike Paulsen, Bob Post, Jeff Powell, Roberta Romano, Cass Sunstein, 
Peter Swire, Ron Wright, and Sam Zurier. 

This essay is dedicated to the memory of my teacher, colleague, and friend, Robert M. Cover. 

L See, e.g., Younger v. Harris, 401 U.S. 37, 44 (1971). 

2. One of the Supreme Court’s favorite formulations trumpets “principles of equity, comity, and 
federalism." See. e.g., City of Los Angeles v. Lyons, 461 U.S. 95, 112 (1983): Rizzo v. Goode! 423 
U.S. 362, 379 (1976). 

3. See, e.g., Milliken v. Bradley, 418 U.S. 717, 741-42 (1974) (invoking "local autonomy" and 
citing federalism principles of San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. I, 50 (1973)). 

4. See, eg., Lyons, 461 U.S. at 112; Kizzo, 423 U.S. at 379-80; cf. O’Shea v. Littleton, 414 U.S. 
488, 499 (1974) (using "federalism" <o deny relief to citizen threatened by racially discriminatory 
administration of criminal justice). 

1425 


This content downloaded from 182,64,121,88 on Fri, 17 Jut 2015 17:35:00 UTC 
Ail use subject to JS'l'OR Terms anti Conditions 





The Yale Law Journal 


36 

Vol. 96: 1425, 1987 f ^ 


in tainted trials, 8 and forced lower federal courts to dismiss a broad range 
of suits challenging unconstitutional state conduct. 6 

So too, “sovereignty” has become an oppressive concept in our courts. A 
state government that orders or allows its officials to violate citizens’ fed¬ 
eral constitutional rights can invoke “sovereign” immunity from all liabil¬ 
ity—even if such immunity means that the state’s wrongdoing will go par¬ 
tially or wholly unremedied. 7 When the national government invades 
constitutionally protected zones, “sovereign” immunity is once again 
wheeled out to defeat the remedial imperative. 8 

To be sure, our Constitution does embody structural principles of feder¬ 
alism and sovereignty. Yet that same document also guarantees certain 
fundamental individual rights against government. Is the Constitution 
therefore divided against itself? Is the way in which it constitutes political 
bodies at war with the legal rights that it constitutionalizes? 

In this essay, I hope to offer a neo-Federalist answer—one that allows 
us to see how the Constitution’s political structure of federalism and sov¬ 
ereignty is designed to protect, not defeat, its legal substance of individual 
rights. 9 I seek to counter the Supreme Court’s version of federalism and 


5. See , e.g., Engle v. Isaac, 456 U.S. 107, 128 (1982). 

6. See, e.g., Trainor v. Hernandez, 431 U.S. 434 (1977); Juidicc v. Vail, 430 U.S. 327 (1977); 
Hicks v. Miranda, 422 U.S. 332 (1975); Huffman v. Pursue, Ltd., 420 U.S. 592 (1975); Samuels v. 
Mackell, 401 U.S. 66 (1971); Younger v. Harris, 401 U.S. 37 (1971). 

The Court also invoked “federalism” to excuse crabbed definitions of individual constitutional 
rights against slates. See , e.g., Rodriguez, 411 U.S. at 44, 50; infra note 252. This essay, however, 
focuses on the implications of federalism for remedies for admitted violations of constitutional rights. 

7. See, e.g., Edelman v. Jordan, 415 U.S. 651, 663-69 (1974); Hans v. Louisiana, 134 U.S. I 
(1890); Louisiana v. Jumei, 107 U.S. 711 (1883). 

8. See , e.g., Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 691 n.U (1949). 

9. I use the term “neo-Federalist” for three reasons. First, the term highlights the emphasis I 
place in my attempts to explicate the Constitution on The Federalist and other writings of Federalists 
like Alexander Hamilton, James Madison, and James Wilson. My neo-Federalism, however, sharply 
contrasts with the new federalism championed by the new Chief Justice. While purporting to follow 
the original intent of the framers of the Constitution (the Federalists), William Rehnquisi has worked 
to implement a vision far more congenial to those who opposed the Constitution (the so-called Anti- 
Federalists). See Powell, The Compleat Jeffersonian: Justice Rehnquist and Federalism, 91 Yale 
L.J. 1317 (1982). The irony of the Chief Justice’s rhetoric is enriched by the fact that the flrsi 
“Federalists" were themselves arguably guilty of a similar rhetorical sleight of mind in !7B7. While 
purporting to follow pure “federal” principles (hence their self-description), Hamilton et al. worked 
to implement a vision with strong "national” (in contradistinction to “federal") elements: They 
scrapped a pure federal league (the Articles of Confederation) for a Constitution founded on the 
sovereignty of a national People. See infra text accompanying notes 91-170. 

Second, the neo-Federalist label flags the fact that I am reading Federalist writings at a distance or 
two centuries and through a lens colored by intervening historical events (such as the Civil War, 
Reconstruction, and the civil rights movement) and current schools of legal thought (such as legal 
process and law and economics). Neo-Federalism attempts to offer a useable past—a set of Federalist 
doctrines in harmony with posi-Federalist developments and the realities of twentieth-century life and 
law. 

Finally, the neo-Federalist tag connects this essay to an earlier essay, Amar, A Neo-Federalist View 
of Article III: Separating the Two Tiers of Federal Jurisdiction, 65 B.U.L. Rf.v. 205 (1985). Both 
works are part of a larger project consisting of a series of neo-Federalist essays on the structure of the 
Constitution. 
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sovereignty with the framers’ version—to replace “Our Federalism” with 
their federalism, and government sovereignty with popular sovereignty. 

Section I of this essay revives the Federalist ideas that true sovereignty 
in our system lies only in the People of the United States, and that all 
governments are thus necessarily limited. These ideas pervade the Consti¬ 
tution and inform its structure of federalism. In the martial language of 
the eighteenth century, each limited government, state and national, can 
serve as a “sentinel” to “check” the other’s “encroachments” on the con¬ 
stitutional rights reserved by the sovereign People. 10 Guided by emerging 
principles of agency law and organization theory, the Federalists con¬ 
sciously designed a dual-agency governance structure in which each set of 
government agents would have incentives to monitor and enforce the 
other’s compliance with the corporate charter established by the People of 
America. 11 

Some of the terrain explored in Section I should be familiar ground to 
students of constitutional law today. Indeed, it is precisely the familiarity 
of that section’s basic ideas that sharpens my neo-Federalist critique of 
current legal ideas in subsequent sections of this essay. Although judges 
and scholars often chant the mottoes of popular sovereignty and limited 
government, they have developed specific legal doctrines and thought pat¬ 
terns that misapply these basic ideas. In Sections II and III, I examine 
two areas of misapplication, involving governmental immunities and con¬ 
stitutional remedies. 

In Section II, I argue that no government entity can enjoy plenary “sov¬ 
ereign” immunity from a suit alleging a violation of constitutional right. 

“We the People of the United States,” through the Constitution, have del¬ 
egated limited “sovereign” powers to various organs of government; but 
whenever a government entity transgresses the limits of its delegation by 
acting ultra vires, it ceases to act in the name of the sovereign, and surren¬ 
ders any derivative “sovereign” immunity it might otherwise possess. Sim¬ 
ply put, governments have neither “sovereignly” nor “immunity” to vio¬ 
late the Constitution. Whenever they do act unconstitutionally, they must 
in some way undo the violation by ensuring that victims are made whole. 

In many cases, only governmental liability can provide this assurance. 1 * 


to. See, e.g., The Federalist No. 51, at 322-23 (J. Madison) (C. Rossiier ed. 196t) (hereinaf¬ 
ter ail citations to The Federalist are to this edition]. 

!l. Contemporary organization theory’s emphasis on both agent incentives within organizations 
and competition among organizations meshes well with the Federalists' own interest in structuring 
incentives to translate private interest into public welfare. See O. Wii.i.iamson, Markets and Hier¬ 
archies (1975); Coase, The Nature of the Firm, 4 Economica 386 (1937); Fama, Agency Problems 
and the Theory of the Firm, 88 J. Pol. Econ. 288 (i960); Jensen & Meckling, Theory of the Firm: 
Managerial Behavior, Agency Costs and Ownership Structure, 3 J. Fin. Econ. 305 (1976). 

12. Where government liability is not necessary to guarantee victims full redress (because, for 
example, other remedies against individual officers will fully compensate victims), the government 
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In Section III, I argue that a healthy competition among limited gov¬ 
ernments for the hearts of the American People can protect popular sover¬ 
eignty and spur a race to the high ground of constitutional remedies. Each 
government can act as a remedial cavalry of sorts, eager to win public 
honor by riding to the rescue of citizens victimized by another govern¬ 
ment’s misconduct. This argument both invokes and inverts conventional 
thinking about 42 U.S.C. section 1983, which provides a federal cause of 
action—a legal “sword” 13 —to victims of unconstitutional state conduct. 14 
We are quick to see the many ways in which the national government can 
bid for its citizens’ political affections by aiding those whose constitutional 
rights have been, or are about to be, invaded by persons acting under color 
of state law. Yet we often fail to note that federalism cuts both ways—that 
states can gain political goodwill by arming their citizens with remedies 
for constitutional wrongs threatened or perpetrated by federal officials. 
Perhaps this failure stems from the fact that no state has ever adopted a 
general “converse-1983” 15 cause of action expressly allowing suit against 
any federal agent who acts unconstitutionally. Yet state “private law” 
protections of liberty and property have historically furnished countless 
occasions for vindicating complementary constitutional “public law” pro¬ 
tections of liberty and property against the federal government. For exam¬ 
ple, until the 1971 case of Bivens v. Six Unknown Federal Agents , ia the 
only general damage remedy for a citizen victimized by federal violations 
of the Fourth Amendment derived from state trespass law. Moreover, if a 
single state were tomorrow to adopt a suitably worded converse-1983 stat¬ 
ute—and the federal judiciary were to uphold the statute (as it should, I 
shall argue)—then competitive pressures among states might well goad 
other states to join the remedial campaign and enact like statutes. This 
interstate dynamic bears some similarity to the “race to the top” posited 
by many corporate law scholars. 17 


may choose to immunize itself. See infra text accompanying note 262. 

13. Cf. Dellinger, Of Rights and Remedies: The Constitution as a Sword, 85 Harv. L. Rev. 
1532 (1972) (arguing that courts should infer federal causes of action directly from Constitution). 

14. 42 U.S.C. § 1983 (1982) reads; 

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen 
of the United States or other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, or other proper proceeding for redress. 

15. I use the term "converse- 1 983” to refer to any statute that would invert § 1983 by providing 
a general slate-law-created cause of action against persons acting unconstitutionally under color of 
federal law. See infra text accompanying notes 343-60. 

16. 403 U.S. 388 (1971). 

17. See , e.g., R. Winter, Government and the Corporation (1978); Easterbrook & Fis- 
ehel. Antitrust and the Economics of Federalism , 26 J.L. & Ec:on. 23 (1983); Romano, The State 
Competition Debate in Corporate Law, 8 Cardozo L. Rev. 709 (19B7); Romano, Law as a Product: 
Some Pieces of the Incorporation Puzzle , I J.L. Boon. & Orc. 225 (1985); Winter, State Law, 
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Properly understood, federalism and sovereignty need not stand as cruel 
bars to full redress for unconstitutional conduct. Rather, they were origi¬ 
nally understood to be, often have been, and can become once again, the 
very tools to right government wrongs. If federalism and sovereignty seem 
perverse today, it is only because our jurisprudence has perverted them, 
clumsily attempting to hammer legal devices for abused citizens into doc¬ 
trinal defenses for abusive governments. 

I. The Sovereignty of the People 

A full constitutional account of sovereignty and federalism calls for two 
complementary inquiries. One inquiry is rather formal: We must examine 
the compact set of words that we call the Constitution. The other inquiry 
is broader: We must come to terms with some of the great historical events 
and symbols lying beyond and behind the words themselves—events and 
symbols that constitute the shared historical legacy of twentieth century 
Americans, and that have constituted us as the People that we are today. 18 
In particular, we must confront the momentous constitutional issues at the 
heart of the American Revolution and the Civil War. Each of these epic 
military and political struggles can be seen as part of a constitutional de¬ 
bate about sovereignty and federalism. 

In the Revolution and its wake, constitutional debate focused on 
whether sovereignty resided in government or in the People, and on how 
federalism should operate within Empire and Confederation. The Feder¬ 
alist Constitution responded to this debate with its own distinct vision of 
sovereignty and federalism. Yet that vision did not go unchallenged, and 
ratification did not end constitutional debate. Instead, extreme states' 
rights theorists, intellectual heirs of Anti-Federalist opponents of the Con¬ 
stitution, waged an increasingly fierce debate with the keepers of the Fed¬ 
eralist flame over constitutional first principles. That debate, culminating 
in the Civil War, focused on whether sovereignty resided in the People of 
each stale or in the People of the United States as a whole, and on how 
federalism should operate within Union. 18 The struggle ended with a re- 



Shareholder Protection, and the Theory of the Corporation, 6 J. Legal Stud. 251 (1977). 

18. Cf. Cover, The Supreme Court, 1982 Term — Foreword: Nomos and Narrative, 97 Harv. 
L. Rev. 4, 4 (1983) ("No set of legal institutions or prescriptions exists apart from the narratives that 
locate it and give it meaning. For every constitution there is an epic . . . .”). 

19. Of course, in referring to the "Civil War” and not the "War Between the States,” I am 
implicitly affirming the correctness of the nationalist view that sovereignty resided in the People of the 
United States as a whole. See infra text accompanying notes 91-170. If the People of each state were 
sovereign, the War would be most appropriately viewed as an international dispute between sover¬ 
eigns. and not an internal (civil) war (or, more precisely still, a rebellion). Thus, the dispute about the 
dispute’s label is mierotosmic of one of the main constitutional issues underlying the dispute itself. See 
generally J. Randall, Constitutional Problems Under Lincoln 48-73 (rev. ed. 1963) ("The 
Legal Nature of the Civil War”). But see A. S tephens, A Constitutional View of the Late 
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affirmation and strengthening of the Federalist vision in the Reconstruc¬ 
tion Amendments. 

A. The Revolutionary Debate 20 

Ideas mattered to our revolutionary forebears. Colonial leaders took up 
arms in 1776 not simply because they found Parliament’s actual policies 
during the 1760’s and 1770’s intolerable in fact, but also because—as a 
matter of principle—they could not accept the British idea that Parlia¬ 
ment had legitimate authority to do anything it wanted to the colonies. 
Even worse than what Parliament had done in the past was what Britons 
claimed it could in theory lawfully do in the future. 31 In the war of ideas 
between Britain and America that preceded and inspired the military 
struggle over independence—an intellectual war whose battle lines were 
drawn over concepts of “ imperium” and “empire”—a distinctly American 
vision of sovereignty and federalism began to crystallize. 

1. British Ideas 

The conventional British position understood “sovereignty” as that in¬ 
divisible, final, and unlimited power that necessarily had to exist some¬ 
where in every political society. A single nation could not operate with 
two sovereigns any more than a single person could operate with two 
heads; some single supreme political will had to prevail, and the only lim¬ 
itations on that sovereign will were those that the sovereign itself volunta¬ 
rily chose to observe. To try to divide or limit sovereignty in any way was 
to create the “political monster” or "hydra” of “imperium in im¬ 
perial —“the greatest of all political solecisms.” 32 

But where did this sovereignty reside in Britain? In the crown, of 


War Between thk Sta tus (Philadelphia 1868) (account of Vice President and chief constitutional 
theoretician of so-called Confederate States of America). 

20. The history of the revolutionary and Confederation periods presented below is necessarily 
schematic and stylized. For a more nuanced and complete account, see B. Baii.yn, Thk Ideomxiicai. 
Origins of the American Revolution (1967). and G, Wcxid, The Crea tion of the Ameri¬ 
can Republic, 1776-1787 (1969), on whom 1 have relied heavily. 

21. Also, many colonists feared that any failure to assert their rights could be deemed a construc¬ 
tive waiver whose precedential force in a system governed by an unwritten constitution might enlarge 
future governmental power by a sort of adverse possession. Set 1 J. Story, Commentaries on the 
Constitution of the Untied States § 170 n.2 (1833) (quoting Edmund Burke); J. Taylor, 
Construction Construed 54 (Richmond 1820); Grey, Origins of the Unwritten Constitution: 
Fundamental Law in American Thought , 30 S i an. L. Rev. 843, 875-79 (1978). The Boston Tea 
Party, for example, was held in response to a nominal tax on tea that had recently been lowered by 
the British, in what the outraged Bostonians viewed as a sly attempt to acclimate colonists to the 
principle of Parliament’s plenary power of taxation, j. Blum, E. Morgan, W. Rose, A. Schi.es- 
INGER, K. Sl AMI’P & C. WtXIDWARD, THE NATIONAL EXPERIENCE 94 (1973). 

22. See, e.g.. The Federalist No. 15, at 108 (A. Hamilton); id. No. 44, at 287 (J. Madison); B. 
Baii.yn, supra note 20, at 198-229; G. Wiles, Expi.aining America: The Federalist 162-75 
(1981); G. Wood, supra note 20, at 344-54. 
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course, argued royal absolutists in the early seventeenth century. 28 God 
Almighty—the indivisible, unlimited sovereign of the universe—had 
vested indivisible, unlimited temporal authority in the King, God’s sover¬ 
eign agent on earth. 24 After the English Civil War of the 1640’s and the 
Glorious Revolution of 1688, however, few in England embraced royal 
supremacy. According to the new understanding, ultimate political au¬ 
thority derived not from the divine right of kings, but from the consent of 
the governed. Legitimacy flowed up from the People, not down directly 
from God. 36 Yet the unorganized polity at large could not effectively wield 
sovereign power on a day-to-day basis in fashioning and administering 
laws. At best, the People could assert their power in those rare meta-legal 
moments, like the Glorious Revolution itself, when one monarch was 
ousted and another consented to. In ordinary times, then, where did effec¬ 
tive sovereignty lie? 

By the eighteenth century, the answer in Britain seemed clear: Sover¬ 
eignty resided in the King-in-Parliament, that indivisible entity consisting 
of King, Lords, and Commons. Since all three “estates,” or social orders, 
of the realm—the one, the few, and the many—were “virtually repre¬ 
sented,” the King-in-Parliament became the virtual embodiment of the 
abstract sovereignty of the People. 20 

For Britons, the beauty of the system lay in its perfect symmetry and 
balance. Although the theoretical power of the King-in-Parliament was 
necessarily boundless—as Samuel Johnson put it, “In sovereignty, there 
are no gradations. . . . (Tjhere can be no limited Government” 27 —in 


23. Robert Fitmer was a leading exponent of this view. See B. Bailyn, supra note 20, at 199; G. 
Wool), supra note 20, at 346. The work of the sixteenth century French jurist Jean Bodin is also of 
interest here. See J. Bodin, The Six Bookks of a CommonWeale (K. McRae ed. 1962). 

24. Here we see the theological roots of both ihe absolutist definition of sovereignty, and its royal 
location. Although medieval scholastics like Aquinas and Anselm had more modest views of secular 
sovereignty than Bodin, Anselm’s famous ontological proof of the existence of God and Aquinas’ 
emphasis on the necessary omnipotence of God anticipate Bodin. 

25. Again, however, theological arguments—in this case based on Puritan notions of the equality 
of all individuals before God—appear to have influenced sovereignty theory. See A. McLaughlin, 
The Foundations of American Constitutionalism 22 (1961). Thomas Hobbes appears in this 
light as a transitional figure, reaching conclusions that resemble royal absolutism, but deriving those 
conclusions from social contract and not divine right. See T. Hobbes, Leviathan (London 1651). 
John Locke’s work has a more modern cast: Beginning with contractarian premises similar to Hob¬ 
bes , Locke repudiates monarchiat absolutism and champions parliamentary supremacy and popular 
sovereignty. See J. Locke, Two Treatises of Government (London 1689), 

26. Here too, theology may have helped shape sovereignty thinking: Consider the trinitarian doc¬ 
trine of ihrct-in-one indivisibility and the eucharislic notions of the wafer's actually or symbolically 
embodying Christ. 

27. S. Johnson, Taxation No Tyranny, in Political Writings 401, 423 (D. Green ed. 1977) 
(Yale Ed. of the Works of Samuel Johnson Vol. X). Sir William Blackstone’s famous Commentaries 
also featured a powerful exposition of parliamentary sovereignty. In every government, “there is and 
must be ... a supreme, irresistible, absolute, uncontrolled authority, in which the jura summi im¬ 
perii, or the rights of sovereignty reside." 1 W. Bi.aokstone, Commentaries *49. Since the "sover¬ 
eign and uncontrollable authority in the making, confirming, enlarging, restraining, abrogating, re- 
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practice the balance of competing forces within the mixed system of gov¬ 
ernment would preserve liberty. No law could be enacted without the ap¬ 
proval of all three orders of society, and thus no one estate could tyrannize 
the others. The excellence of the British Constitution lay in the way in 
which it constituted the King-in-Parliament; by blending all three classi¬ 
cal forms of government—monarchy, aristocracy, and democracy—the 
British Constitution achieved an Aristotelian “mean of means” that would 
avert the degeneration to which each pure “unmixed” form of government 
was vulnerable. 28 

2. The American Response 

Rather different ideas were brewing on the other side of the Atlantic. 
During the 1760’s and 1770’s, many colonial leaders argued that various 
parliamentary enactments were void because they violated higher princi¬ 
ples of the British Constitution reflected in revered texts like Magna 
Charta, and in fundamental unwritten and common law traditions. These 
colonists came to define the British Constitution not merely as the struc¬ 
ture and arrangement of governmental institutions, but also as a set of 
substantive legal principles limiting the legitimate exercise of government 
power. 29 The British found such colonial notions curious at best. Since the 
King-in-Parliament was itself the virtual embodiment of the British Con¬ 
stitution and the British People, how could any principle, however vener¬ 
able, supersede that body’s sovereign will? Talk of “void” parliamentary 
enactments was nonsense—or treason. 30 

a. The Corporate Analogy 

The colonial experience during the seventeenth and eighteenth centuries 
had prepared the ground for revolutionary ideas. In many colonies, writ¬ 
ten “constitutions” prescribed substantive limits on the powers of the colo¬ 
nial government. 31 Several of these colonial “constitutions” had originally 


pealing, reviving, and expounding of laws" resided in Parliament, id. at *160, that body could “do 
everything that is not naturally impossible. . . . [Wjhat the parliament doth, no authority upon earth 
can undo." Id. at *161. 

28. Without the competing tugs of aristocracy and democracy, kingship would easily slide into 
monarchial tyranny; so too, if left unchecked, aristocracy would decay into oligarchy; and democracy 
into mob rule. See B. Bau.yn, supra note 20, at 66-93, 175-229; G. Wilis, supra note 22, at 
97-107; G. Wood, supra note 20, at 18-28, 197-206, 344-54. 

29. See B. Baii.yn, supra note 20, at 175-98; Grey, supra note 21. 

30. In the words of the 1766 Declaratory Act that grated on colonial ears, Parliament “hath, and 
of right ought to have, full power and authority to make laws and statutes of sufficient force and 
validity to bind the colonies and people of America ... in all cases whatsoever." An Act for the 
Better Securing the Dependency of His Majesty’s Dominions in America Upon the Crown and Par¬ 
liament of Great Britain, 1766, 6 Geo. 3, ch. 12. 

31. See Grey, supra note 21, at 866 n.99. 
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been designed as corporate charters. The original Massachusetts Bay 
Company Charter, for example, provided for a “governor,” a “deputy 
governor,” eighteen “assistants,” and regular “general court[s}” of 
freemen of the company—corresponding to what we would today refer to 
as a “private” corporation’s president, vice-president, board of directors, 
and shareholder meetings, respectively. 32 The colonists generally came to 
understand these corporate charters as “constitutions” in the modern 
American sense—foundational political instruments constituting and lim¬ 
iting governmental power. The people of Massachusetts saw their charter 
not simply as prescribing the governance structure of a profit-seeking en¬ 
tity, but as establishing the framework of colonial mixed government, 
blending powers of the one (the “governor”), the few (the “assistants”) 
and the many (the “freemen”). 33 

Ordinary language eased this assimilation. Like Magna Charta itself, 
the Massachusetts document was a “great charter" —it was a written 
“compact” or “contract” among early inhabitants creating the “corporate” 
entity of the colonial “ body politic.” Contemporary corporate law also em¬ 
phasized the basic continuity between “municipal” and “private” corpora¬ 
tions, entities that might today be seen as sharply distinct. 84 No general 
incorporation laws existed then. Each corporation came into being only by 
special act of the sovereign; each corporate charter—whether incorporat¬ 
ing a profit-seeking joint venture, a charitable organization, 33 a munici¬ 
pality, or a colonial government—was a tailor-made and limited grant of 
special sovereign privileges. As James Iredell wrote in 1793; 

The word “corporations,” in its largest sense, has a more extensive 
meaning than people generally are aware of. Any body politic (sole 
or aggregate) whether its power be restricted or transcendent, is in 
this sense “a corporation.” ... In this extensive sense, not only each 
State singly, but even the United States may without impropriety be 
termed “corporations.” 36 

The analogy between corporate charters and political constitutions had 

32. See A. McLaughlin, supra note 25, at 38-65. 

33. See B. Bah.Yn, supra note 20, at 190. In Connecticut, the original corporate charter issued by 
the Crown in 1662 served as the state constitution throughout the Revolution and until 1818. See G. 

Wood, supra note 20, at 276-78. Rhode Island's colonial corporate charter lasted even longer—until 
Dorr’s Rebellion in the 1840’s. See Luther v. Borden, 48 U.S. (7 How.) I, 1 (1849). 

34. See L. Friedman, A History of American Law 166-69 (1973). 

35. In addition to the established Anglican Church incorporated by law, many Puritan churches 
had “self-incorporated”—formed themselves into bodies of worship—by a mutual compact among 
individual Christians covenanting with each other and with God. This blending of covenant theology 
and social contract theory could not help but influence political ideology in the city on the hill. See A. 
McLaughlin, supra note 25, 13-85. 

36. Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 447 (1793) (opinion of Iredell, J.). 
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profound implications. Not all of these implications were universally per* 
ceived by colonial leaders, even as late as 1776. But slowly, subtly, the 
corporate analogy seeped deep into the thought patterns of the men who 
would eventually label themselves Federalists in 1787. 

First, the analogy suggested that government power could be strictly 
bounded by its “charter.” Just as corporate officials lacked lawful author¬ 
ity to go beyond the scope of their corporate charter, so conduct by gov¬ 
ernment officials that transgressed substantive “constitutional” limitations 
was null and void. Herein lay fertile seeds of limited government—of the 
American conception of a constitution as a fence around, and not merely 
the frame of, government. 37 

Second, the fence could be maintained by judges following an emerging 
body of agency law doctrine. Like corporate officers, government officials 
were merely agents of principals who had prescribed limits on the agents’ 
power in the founding charter. Judges could enforce these limits by deny¬ 
ing legal effect to the constitutionally unauthorized acts of government 
agents. Thus were laid the foundations of judicial review. Note how 
agency principles carry the bulk of the argument in the key passages of 
The Federalist No. 78’s classic defense of judicial review: 

There is no position which depends on clearer principles than that 
every act of a delegated authority, contrary to the tenor of the com¬ 
mission under which it is exercised, is void. No legislative act, there¬ 
fore, contrary to the Constitution, can be valid. To deny this would 
be to affirm that the deputy is greater than his principal; that the 
servant is above his master; that the representatives of the people are 
superior to the people themselves; that men acting by virtue of pow¬ 
ers may do not only what their powers do not authorize, but what 
they forbid. . . . (T]he Constitution ought to be preferred to the 
statute, the intention of the people to the intention of their agents. 38 

Finally, the corporate analogy helped to revolutionize the concept of 
“sovereignty” itself. Colonial governments undeniably fashioned and ap¬ 
plied legal rules that directly regulated day-to-day life in the colonies. In 
this sense, they seemed to wield sovereign power. Yet the very notion of 
sovereignty as then understood in Britain suggested that sovereignty was 
unlimited. How, then, could the power of colonial governments be legally 
limited if the sovereign was by definition above the law? The ultimate 
American answer, in part, lay in a radical redefinition of governmental 



37. See A. Mc.Lauc.hi.in, supra note 25, ai 38-65, 104-28. 

38. The Federalist No. 78, at 467 (A. Hamilton); set also R. Berger, Congress v. Thf. 
Supreme Court 14-16, 170-76 (1969) (noting agency law roots of judicial review); A. McLaugh¬ 
lin, supra note 25, at 104-28 (similar). 

1434 


This contenl downloaded from 182.64.121.88 on l-ri, I7Jul2015 17:35:00 UTC 
All use subject to JSTQR Terms and Conditions 




Of Sovereignty and Federalism 


85 

sovereignty. ’ Just as a corporation could be delegated limited sovereign 
privileges by the King-in-Parliament, 39 so governments could be delegated 
limited powers to govern. Within the limitations of their charters, govern¬ 
ments could be sovereign, but that sovereignty could be bounded by the 
terms of the delegation itself. 

Yet Americans’ redefinition of governmental sovereignty was only part 
of the answer, for they continued to subscribe to the British view that the 
source of delegated power—the true sovereign—must necessarily enjoy the 
essential attributes of indivisible, final, and unlimited authority . 40 Who, 
then, was the ultimate unlimited sovereign whose limited delegations both 
created and bounded government power? The American answer was at 
once traditional and arresting: True sovereignty resided in the People 
themselves. It was traditional, because one strand of Lockean thought had 
long recognized the inalienable (i.e., non-delegable) right of the People to 
alter or abolish their government through the exercise of the transcendent 
right of revolution—a right that the British People had exercised in the 
seventeenth century, and that Americans invoked in 1776. 41 It was arrest¬ 
ing, because eighteenth-century British theorists like William Blackstone 
had blunted the possible radical implications of Locke by insisting that the 
King-in-Parliament—the government—virtually embodied the sovereignty 
of the People. 42 In dramatic contrast, the American understanding drove 


39. Or, ii stems, by the King alone via the royal prerogative. See Chisholm v. Georgia, 2 U.S. (2 
Dali.) at 448 (opinion of Iredell, J.); L. Friedman, supra note 34, at 166 n.30. 

40. See, e.g., The Federalist No. 15, at 108 (A. Hamilton); 1 Thf. Records of the Federal 
Convention of 1787, at 34, 169, 172, 188, 267 (M. Farrand rev. ed. 1937) [hereinafter M. Far- 
rand) (remarks of Gnuverneur Morris, Charles Pinckney, James Wilson, William Paterson, and Al¬ 
exander Hamilton); 2 id. at 346-47 (remarks of William Johnson); 1 J. Davis, The Rise and Fai.i. 
of THE Confederate Government 99-100, 141-56 (1958). But see The Federalist No. 39 (J. 
Madison) (suggesting divisibility of sovereignty); 4 J. Madison, Lei-ters and Other Writings of 
James Madison 61, 293-94, 390-95, 419-20 (Philadelphia 1865) (similar). See generally G. 
Wood, supra note 20 (discussing American ideas about sovereignty between 1776 and 1787). 

41. Construed most broadly, such an inalienable right squared perfectly with the orthodox notion 
that the sovereign, as the source of all law, was necessarily above the law, and could not be bound by 
law absent ongoing consent. Locke himself, it seems, did not carry his principles to this apparently 
logical conclusion. Although sovereignty originally resided with the People, Locke suggested that they 
had to “give [it] up" to government so that day-to-day order could be maintained. The People could 
only reclaim their surrendered sovereignty—by revolution—if government breached faith with the 
People by "aci(ingl contrary to their trust.” J. L<x:ke, The Second Treatise of Government §§ 
221, 243 (T. Feardon ed. 1952). In sharp contrast, the Americans came to believe that the People 
never parted with their ultimate sovereignty. Rather, they delegated certain sovereign powers to vari¬ 
ous governmental agents, but could revoke those delegations, and reclaim those powers, ai any lime 
and for any reason. See, e.g., The Federalist No. 84, at 512-13 (A. Hamilton); McCulloch v. 
Maryland, 17 U.S. (4 Wheat.) 316, 404 (1819); J. Davis, supra note 40, at 141. 

The violent nature (>r revolution, it appears, induced Locke to limit strictly the legitimate occasions 
for the exercise of the People’s right to revolt. Americans domesticated and defused violent revolution 
by channelling it into (relatively) peaceful conventions. See infra text accompanying notes 146-50. As 
a result, Americans could expand the People’s right to "revolt”—to alter or abolish their govern¬ 
ment—into a right that could be invoked (by convention) on any occasion at the pleasure of the 
People. 

42. See G. Wtxin, supra note 20, at 344-54; supra text accompanying notes 26-2B. 
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an analytic wedge between the government and its People, relocating sov¬ 
ereignty from the former to the latter. Government officials were “repre¬ 
sentatives,” “agents,” “delegates,” “deputies,” and “servants” of the Peo¬ 
ple—but they were not the People themselves, virtually or otherwise. 
Therefore, government entities were sovereign only in a limited and deriv¬ 
ative sense, exercising authority only within the boundaries set by the sov¬ 
ereign People. By thus relocating true sovereignty in the People them¬ 
selves— “that pure, original fountain of all legitimate 
authority”* 3 —Americans domesticated government power and decisively 
repudiated British notions of “sovereign” governmental omnipotence. 44 

The relocation of sovereignty from governments to the People raised 
three knotty and related questions. First, how could the People truly be 
sovereign given their obvious inability to collectively govern day-to-day af¬ 
fairs? Second, how could governments that lacked ultimate sovereignty le¬ 
gitimately command obedience? Finally, was not the creation of “limited” 
government a nonsensical attempt to divide necessarily indivisible sover¬ 
eignty, thereby producing the solecism of imperium in imperio ? Once 
again, agency principles furnished Americans with the critical tools of 
analysis. As sovereign, the People need not wield day-to-day power them¬ 
selves, but could act through agents on whom they conferred limited pow¬ 
ers. Within the sphere of these delegated powers, government agents could 
legitimately compel obedience in the name of their sovereign principal, but 
those agents lacked authority to go beyond the scope of their agency. So 
long as the People at all times retained the ability to revoke or modify 
their delegations, such agency relationships were in no sense a surrender 
or division of ultimate sovereignty. 415 

This change in thinking did not occur overnight. Considerable noise, 
literally and figuratively, punctuated the great constitutional debates be- 


43. Thk Fkdekalist No. 22, at 152 (A. Hamilton); see also id. No. 49, at 313 (J. Madison) 
(“the people are the only legitimate fountain of power”). 

44. In the passionate words of James Wilson; 

Even in almost every nation, which has been denominated free, the state has assumed a super¬ 
cilious pre-eminence above the people who have formed it: Hence the haughty notions of state 
independence, state sovereignly and state supremacy. . . . [A]s described by Sir William 
Blackstone and his followers. . . . the British is a despotic government. It is a Government 
without a people. In that government, as so described, the sovereignly is possessed by the 
Parliament: In the Parliament, therefore, the supreme and absolute authority is vested .... 
The King and these three estates together form the great corporation or body politic of the 
Kingdom. . . . What, then, or where, are the People? Nothing! No where! . . . From legal 
contemplation they totally disappear! 

Chisholm v. Georgia, 2 U.S. (2 Dali.) at 461-62 (opinion of Wilson, J.) (emphasis altered); see also 
J.Q. Adams, Oration on the 4th of July, 1831, quoted in 1 J. Story, supra note 21, § 209 n.l ("It is 
not true, that there must reside in all governments an absolute, uncontrollable, irresistible, and des¬ 
potic power; nor is such power in any manner essential to sovereignty. . . . The pretence of . . . 
[such power) existing in every government somewhere, is incompatible with the first principles of 
natural right.”). 

45. See supra note 41. 
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tween 1763 and 1789. Old words took on new meanings, as patriots 
struggled to build an intellectual framework that would order their think¬ 
ing, affirm their deepest values, and make sense of the ideological spin¬ 
ning—the ideological revolution 46 —around them. Some, like James Wil¬ 
son who “(m)ore boldly and fully than anyone else . . . developed the 
argument that would eventually become the basis of all Federalist think¬ 
ing” 47 about sovereignty, evolved a careful and precise vocabulary in 
which government only had “power” but never “sovereignty.” 48 Others, 
like Alexander Hamilton, James Madison, John Marshall, and James 
Iredell, used different words to the same effect. When they spoke of gov¬ 
ernment as sovereign they meant sovereign in a necessarily limited sense. 

By definition, government’s sovereignty was bounded; government was 
sovereign within its sphere of delegated power, and powerless beyond. 49 

b. The State Constitution Experience 

After declaring independence in 1776, each individual colony faced the 
immediate challenge of forging a new constitutional regime to fill the legal 
void created by separation from Britain. Unevenly and tentatively at first, 
but with increasing confidence and clarity, Americans began to put ideas 
of popular sovereignty into practice by giving concrete legal meaning and 
institutional substance to the emerging theoretical distinction between the 
People and their representatives. North Carolina’s new constitution, 
adopted in late 1776, began with a bold declaration of rights limiting the 
power of state officials. The declaration’s opening words are noteworthy 
yet unsurprising: “{A]ll political power is vested in and derived from the 
people only.” 50 A decade later, only a year before the North Carolina 
Supreme Court definitively construed the document to provide for judicial 


46. Cf. G. Wills, Inventing America 51-53 (1979) (discussing etymological roots and eight¬ 
eenth-century usage of word “revolution”). 

47. G. Wood, supra note 20, at 530. 

48. See R. Ross, The Federalists and the Problem of Sovereignty (1984) (unpublished manuscript 
on file with author). 

49. See, e.g., The Federalist No. 32, at 198 (A. Hamilton); id. No. 43, at 279 (J. Madison); 
id. No. 62, at 378 (J. Madison); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 401, 404-10, 
429-30 (1819) (Marshall, C.J.); Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 435-50 (1793) (opinion 
of Iredell, J.); Marshall, A Friend of the Constitution, in John Marshall’s Defense of McCul¬ 
loch v. Maryland 155, 195 (G. Gunther ed. 1969). Given the Federalists’ obvious redefinition of 
the term, their language of governmental "sovereignty’’ seems wholly innocuous. A century later, 
however, the Supreme Court began to inject lethal ammunition into this previously unloaded gun by 
ignoring or misunderstanding the Federalists’ redefinition. See, e.g., Hans v. Louisiana, 134 U.S. 1 
(1890) (discussed infra text accompanying notes 207-08); cf. J. Davis, supra note 40, at 99, 142 
(decrying “loose expressions” concerning government "sovereignty”). 

50. N.C. Const, of 1776, in 5 F. Thorpe, American Charters, Constitutions and Or¬ 
ganic Laws: 1492-1908, at 2787 (1909). Note how the assertion that political power continues to be 
vested in, and not just derived from, the People goes beyond the Lockean formulation. See supra note 
41. 
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review of state legislation, James Iredell underscored his state’s rejection 
of the British parliamentary model: 

It was, of course, to be considered how to impose restrictions on the 
legislature . . . [to] guard against the abuse of unlimited power, 
which was not to be trusted, without the most imminent danger, to 
any man or body of men on earth. We had not only been sickened 
and disgusted for years with the high and almost impious language 
from Great Britain, of the omnipotent power of the British parlia¬ 
ment, but had severely smarted under its effects. We . . . should 
have been guilty of . . . the grossest folly, if in the same moment 
when we spurned at the insolent despotism of Great Britain, we had 
established a despotic power among ourselves. 81 

Iredell elaborated this theme in a later speech: “Our government is 
founded on much nobler principles. The people are known with certainty 
to have originated it themselves. Those in power are their servants and 
agents; and the people, without their consent, may new-model their gov¬ 
ernment whenever they think proper . . . ,” 82 
In Massachusetts, the ratification process itself dramatized the new 
American understanding of popular sovereignty. The proposed state con¬ 
stitution of 1778 went down to defeat in a popular referendum in part 
because of the symbolic point that it had been framed by the legisla¬ 
ture—the government—and not by a specially elected constitutional con¬ 
vention of the People themselves. 83 Two years later, a new draft constitu¬ 
tion emerged from a special convention and won popular approval. 
Equally dramatic was the constitution’s language: “All power residing 
originally in the people, and being derived from them, the several magis¬ 
trates and officers of government, vested with authority, whether legisla¬ 
tive, executive or judicial, are their . . . agents, and are at all times ac¬ 
countable to them.” 64 

Similar dramas were played out in other states as the former colonists 
framed new constitutions during the decade after the Declaration. 88 The 


51. R. Berger, supra noic 38, ai 35 (quoting 1786 address by Iredell on formation of North 
Carolina constitution). 

52. 4 J. Elliot, The Debates of thk Several State Conventions on the Adoption of 
the Federal Constitution 9 (18B8). 

53. E. Morgan, The Birth of the Republic: 89-90 (1977); see infra text accompanying notes 
146-50. 

54. Mass. Const, of 1780, in 3 F. Thorpe, supra note 50, at 1890; cf. Pa. Const, of 1776, 
Declaration of Rights art. IV, in Conventions of Pennsylvania 55 (Harrisburg 1825) ("That all 
power being originally inherent in, and consequently derived from (he people; therefore ail officers of 
government... are their trustees and servants, and at all times accountable to them.'’); Md. Const. 
of 1776, Declaration of Rights art. II, in 3 F. Thorpe, supra , at 1686 (similar). 

55. The experience in New Hampshire is particularly noteworthy. See G. Wood, supra note 20, 
at 341-42. Consider also Madison’s remarks regarding the key distinction between a slate’s People 
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details vary from state to state, but it is enough to note here that various 
local dress rehearsals (for so they appear in retrospect) set the stage for 
the great act of popular sovereignty that was the framing and ratification 
of the Federalist Constitution. 

B. The Federalist Constitution 

The constitutional Convention of 1787 drew delegates from twelve 
states to Philadelphia to ponder anew the fate of the continent. Four main 
tasks faced the men who met there: creating a strong but limited central 
government, protecting individual rights against the states, dividing power 
within the central government, and dividing power between local and cen¬ 
tral officials. To perform each of these tasks, the Federalists leaned upon 
their new understanding of the sovereignty of the People. Indeed, this sin¬ 
gle idea informs every article of the Federalist Constitution, from the Pre¬ 
amble to Article VII. 86 It was thus no happenstance that the Federalists 
chose to introduce their work with words that ringingly proclaimed the 
primacy of that new understanding: “We the People of the United States 
. . . do ordain and establish this Constitution for the United States of 
America.” James Wilson, who as a member of the Philadelphia Commit¬ 
tee of Detail himself penned what became the Constitution’s famous first 
three words, later explained: 

To the Constitution of the United States, the term SOVEREIGN, is 
totally unknown. There is but one place where it could have been 
used with propriety. But, even in that place it would not, perhaps, 
have comported with the delicacy of those, who ordained and estab¬ 
lished that Constitution. They might have announced themselves 
“SOVEREIGN” people of the United Staes [sic]. . . 


1. Creating Central Authority 

The Federalists’ first job was to build a new central government that 
would be strong yet bounded. Under the discarded British understanding, 
the task seemed impossible by definition. If the national government were 
sovereign, how could its powers be limited? If not, how could it enjoy any 


and its government: "[The novelty of) American governments lies in the total exclusion of the people 
in their collective capacity, From any share in {government!,” in favor of exclusive reliance on "the 
principle of representation.” The Federalist No. 63, at 3B7. 

56. See infra text accompanying notes 126-70. 

57, Chisholm v, Georgia, 2 U.S. (2 Dali.) 419, 454 (1793) (opinion of Wilson, J.) (emphasis 
omitted). Although his name has unfortunately faded from American constitutional folklore, Wilson's 
role as a chief architect of the Constitution has long been recognized by historians. See, e.g., M. 
Farranis, Thk Framing of thk Constitution of thk United States 197 (1913) (“Second to 
Madison and almost on a par with him was James Wilson.”). 
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legitimate authority to enforce its will? The Federalists dissolved the di¬ 
lemma by crafting the Constitution as a set of broad yet bounded delega¬ 
tions of sovereign power from the sovereign People to various agents who 
would constitute the new central government. The limitations on that new 
government took the form of both express prohibitions—as in Article I, 
section 9 and the later Bill of Rights—and finite delegations. By carefully 
enumerating the powers granted, the framers made clear that the new 
government would enjoy no other general “sovereign” powers. Under the 
well-established rule of construction, expressio unius est exclusio alterius, 
the People retained all powers not expressly or impliedly delegated by 
enumeration—powers they could either give to other government agents in 
individual states, or withhold from all governments.® 8 This structural ca¬ 
non of retained nondelegated powers was later made explicit by the text of 
the Tenth Amendment. 

2. Limiting State Governments 

The Federalists also worked to forge a strong set of federally enforce¬ 
able individual rights against states—in Madison’s words, to correct “the 
abuses committed within the individual states ... by interested or mis¬ 
guided majorities.”® 9 The “multiplicity,” “mutability,” and “injustice” of 
extant state laws constituted a “dreadful class of evils” requiring a federal 
“remedy.” 60 Indeed, Madison wrote Thomas Jefferson that “the evils is¬ 
suing from these sources contributed more to that uneasiness which pro¬ 
duced the Convention, and prepared the Public mind for a general reform, 
than those which accrued to our national character and interest from the 
inadequacy of the Confederation to its immediate objects.” 61 


58. See Thk. Fkdkrai.IST No. 41, at 262-63 (J. Madison); id, No. 84, at 510-15 (A. Hamilton). 

59. These abuses “were among the prominent causes of its (i.c., the Constitution’s] adoption, and 
particularly led to the provision contained in it which prohibits paper emissions and the violations of 
contracts, and which gives an appellate supremacy to the judicial department of the U.S.” 4 M. 
Farrand, supra note 40, at 86-87 (letter from James Madison to unknown party). At the Convention, 
Madison declared that the federal Constitution should “secure a good internal legislation &. adminis¬ 
tration to the particular Stales].| In developing the evils which vitiate the political system of the U.S. it 
is proper to take into view those which prevail within the Slates individually as well as those which 
affect them collectively . ..." 1 id. at 318; see also id. at 316 (remarks of J. Madison) (similar); 2 
id. at 26, 110 (remarks of Gouverneur Morris and Madison) (similar); J. Madison, Vices of the 
Political System , in 2 Thk Writings of Jamks Madison 361, 365-69 (G. Hunt ed. 1901) 
(similar). 

60. 1 M. Farrand, supra note 40, at 318-19 (remarks of J. Madison). Challenging William 
Paterson’s “New Jersey Plan’’ to prop up the existing Articles of Confederation instead of redesigning 
government from the ground up, Madison argued that “|l]he rights of individuals are infringed by 
many of the state laws—such as issuing paper money, and instituting a mode to discharge debts 
differing from the form of the contract. Has the Jersey plan any checks to prevent the mischief? Does 
it in any instance secure internal tranquility?" Id. at 327. 

61. 5 Thk Writings of Jamks Madison, supra note 59, at 27 (letter to T. Jefferson); see also 
1 M. Farrand, supra note 40, at 134 (remarks of Madison to Roger Sherman) (similar). For further 
discussion of these and similar statements, see Amar, supra note 9, at 247 n.134 and sources cited 
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Once again, the sovereignty of the People lay at the heart of the Feder¬ 
alist solution. By ratifying the new Constitution, the People themselves 
could impose limitations on powers previously exercised by state govern¬ 
ments. To deny this would be to deny the right of the principal to modify 
or revoke a power previously delegated to an agent, and to interfere with 
the sovereign right of the People to “alter or abolish” their governments at 
any time. But only direct ratification by the People in convention, 62 as 
proposed by the new Constitution, could securely limit state governments. 
The Articles of Confederation had not attempted to impose “internal” 
limitations on the power of each state government towards its own citi¬ 
zens—that was one of the document’s chief flaws, in Federalist 
eyes 63 —but any effort to impose such restrictions might well have been 
illusory. Having been ratified only by state legislatures, how could the 
Articles have imposed any binding restrictions on those bodies in favor of 
individual rights? What a majority in one state legislature had done by 
ratification, a subsequent legislature could arguably undo by a similar 
majority. Only a document emanating from a higher source than a state 
legislature itself could undeniably bind that body. 64 

Although the Constitution’s most sweeping assertions of federal power 
on behalf of individual rights lay three-quarters of a century and a Civil 
War away, the Federalists at Philadelphia succeeded in imposing signifi¬ 
cant federal restrictions on state power. Federal courts would prevent 
states from passing bills of attainder or ex post facto laws, coining money 
or emitting bills of credit, denying the privileges and immunities of out-of- 
staters, or impairing the obligation of contract; Congress would guarantee 
citizens of each state a republican state government by refusing to seat 
representatives from anti-republican regimes, and by helping to put down 
attempted insurrections and coups; and the President would retain ulti¬ 
mate command of state militias when they were called into national 
service. 

3. Dividing Power Horizontally: Bicameralism and Separation of 
Powers 

The third job confronting the framers was to allocate authority within 
the new central government. Once again, the Federalists consciously broke 


therein; Huntington, The Founding Fathers and the Division of Powers , in Area and Power 
191-92 (P. Maas ed. 1959). 

62. See infra text accompanying notes 146-50. 

63. See supra notes 59-61. 

64. See The Fkdkkai.ist No. 22, at 152 (A. Hamilton); id. No. 43, at 279-80 (J. Madison); 
McCulloch v. Maryland 17 U.S. (4 Wheat.) 316, 404 (1819); 2 M. Farrand, supra note 40, at 88 
(remarks of George Mason). 
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with British Blackstonian orthodoxy. Far from seeking to create an indi¬ 
visible central organ to wield all national power, the Federalists labored to 
divide power among distinct agencies. To them, “(tjhe accumulation of all 
powers ... in the same hands . . . may justly be pronounced the very 
definition of tyranny.” 85 

They viewed the Congress created under the Articles of Confederation 
as dangerous precisely because it was a single body invested with all pow¬ 
ers conferred by that instrument. The only thing saving such a wretched 
system, they argued, was the skimpiness of the national powers delegated. 
The unicameral assembly created by the Articles lacked power to regulate 
commerce; to levy duties; to legislate directly upon, and directly tax, indi¬ 
viduals; to nullify unjust internal state laws; to enact laws incidental to, or 
implied by, express enumerations; to nationalize state militias; to directly 
raise an army and navy; to appoint all military officers; to suppress inter¬ 
nal insurrections, coups, and anti-republican governments; to directly exe¬ 
cute its own enactments; to set up a general system of national courts; and 
to insist on observance of the Articles and its own enactments thereunder 
as supreme law overriding even state constitutions. Because the Federalists 
proposed to add all of these grand powers, and more, to the central gov¬ 
ernment, they needed to effect a radical redesign of its internal architec¬ 
ture. 66 The evil to be avoided was plain enough: an indivisible national 
assembly that might view itself as the virtual embodiment of the People, 
unlimited in its powers—in short, Blackstone’s Parliament: 

The representatives of the people, in a popular assembly, seem 
sometimes to fancy that they are the people themselves, and betray 
strong symptoms of impatience and disgust at the least sign of oppo¬ 
sition from any other quarter . . . . 67 


The legislative department is everywhere extending the sphere of its 
activity and drawing all power into its impetuous vortex. 

. . . {IJt is against the enterprising ambition of this department 


65. The Federalist No. 47, ai 301 (J. Madison); see also id. No. 48, at 311 (J. Madison) (“It 
will be no alleviation that these powers will be exercised by a plurality of hands, and not by a single 
one. One hundred and seventy-three despots would surely be as oppressive as one. ... As little will 
it avail us that they are chosen by ourselves. An elective despotism was not the government we fought 
for. . . .“) (quoting T. Jefferson, Notes on the State of Virginia (London 1787 )). 

66. See The Federalist No. 22, at 151-52 (A. Hamilton); id. No. 84, at 517-18 (A. Hamilton); 
id. No, 38 (J. Madison); see also 2 M. Farrand, supra note 40, at 666-67 (Letter of Transmission 
from Convention President George Washington accompanying proposed Constitution); 1 id. at 34, 
256, 287, 339 (remarks of Pierce Butler, Edmund Randolph, Alexander Hamilton, and George 
Mason). 

67. The Federalist No. 71, at 433 (A. Hamilton). 
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that the people ought to indulge all their jealousy and exhaust all 

their precautions. 08 

The Federalists’ strategy for avoiding legislative tyranny was twofold. 
First, divide the legislature itself into two separate houses chosen in differ¬ 
ent ways and holding different terms of office. Each house would have 
strong institutional incentives to deny any grandiose claim made by the 
other that it alone was the true embodiment of the People. 69 Second, dif¬ 
fuse power further by creating independent national executive and judicial 
branches. Under the Articles, central executive and judicial officers were 
pitiful creatures of Congress, dependent on its pleasure for their place, 
tenure, salary, and power. In sharp contrast, the Federalist Constitution 
mandated the existence of a national executive and judiciary; rigidly fixed 
the tenure of the President and federal judges (qualified only by the possi¬ 
bility of removal upon impeachment and conviction for grave misconduct); 
guaranteed those officers’ salaries; and vested them with large portions of 
power beyond legislative control. 10 Although their methods of selection 
and tenures of office varied, all national officials ultimately derived their 
authority from the People. The President and federal judges were as 
much agents of the People as the legislators were; each branch—each 
agency—was equal and co-ordinate. 71 And each agency would have incen¬ 
tives to win the trust and affection of the principal (the People) by expos¬ 
ing and resisting ultra vires acts of less faithful agencies. Lest manage¬ 
ment come to act as if it owned the corporation, the shareholders of 
America 12 created several sets of managers to keep an eye on each other as 
they minded the national store. 13 The classic formulation of the point is 
Madison’s The Federalist No. 51: 



68. Id. No. 48, at 309 (J. Madison). 

69. - See The Federalist No. 51 (J. Madison); Ackerman, The Storrs Lectures: Discovering the 
Constitution , 93 Yale L.J. 1013. 1025-31 (1984); cf. G. Wii.ls, supra note 22, at 117-25 (emphasiz¬ 
ing importance of legislative bicameralism in Madisonian theory). 

70. See Amar, supra note 9, at 231-33, 246-54. 

71. See G. W<x>n, supra note 20, at 446-53, 547-62, 596-600; Ackerman, supra note 69, at 
1025-31; Amar, supra note 9, at 231-33. Of course, Congress remained in many ways primus inter 
pares. Schematically, Article I precedes Articles II and III. Structurally, Congress must exercise the 
legislative power before the executive and judicial powers have a statute on which to act. Textually, 
the "necessary and proper'’ clause vests Congress with significant control over powers vested "in the 
Government of the United States, or in any Department or Officer thereof.” U S, Const, art. I, § 8, 
para. 18 (emphasis added); see Van Alstyne, The Hole of Congress in Determining Incidental Powers 
of the President and of the Federal Courts: A Comment on the Horizontal Effect of the Sweeping 
Clause, Law & Contemp. Pkobs., Spring 1976, at 102. And historically, the Federalists expected 
Congress to be the most powerful—and thus most dangerous—branch. See, e.g.. The Federalist 
No. 51, at 322 (J. Madison) (“in republican government, the legislative authority necessarily 
predominates.”). 

72. See supra text accompanying note 36. 

73. The relocation of sovereignty outside of government, combined with the application of agency 
law principles, created virtually infinite possibilities for governmental organization by defusing the 
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[T]he great security against a gradual concentration of the several 
powers in the same department consists in giving to those who ad¬ 
minister each department the necessary constitutional means and 
personal motives to resist encroachments of the others. . . . Ambi¬ 
tion must be made to counteract ambition. . . . 

This policy of supplying, by opposite and rival interests, the defect 
of better motives, might be traced through the whole system of 
human affairs, private as well as public. . . . [T]he private interest 
of every individual may be a sentinel over the public rights. 74 

The parallels between Madison's model of political competition and 
Adam Smith’s (then new) model of economic competition are both self- 
conscious 75 —witness Madison’s reference to “private as well as public” 
incentive systems—and powerful. Both models rely on overarching incen¬ 
tive structures to harness individual self-interest (whether ambition or av¬ 
arice) in a way that promotes some larger public good (whether “public 
rights” or national wealth). Both models depend on competition to further 
liberty and forestall undesirable concentrations of power (whether tyranny 
or monopoly). 

4. Dividing Power Vertically: Federalism 

Finally, the Federalists faced the problem of allocating power vertically 
between central and local officials—the problem of federalism. The issue 
was notoriously difficult. In the mid-1770’s, it had cracked open the Brit¬ 
ish Empire. A decade later, and for different reasons, it was threatening to 
dissolve the existing confederacy of states. Yet again, the emerging Feder¬ 
alist principles of popular sovereignty and agency theory allowed a new 
constitutional solution. 

a. Federalism and the Empire 

Until quite late in the revolutionary debate, the colonists had been will¬ 
ing to concede, as a practical matter, parliamentary authority to regulate a 
small but important set of matters of truly imperial scope, such as foreign 
affairs and trade among different parts of the Empire. After all, someone 
had to have power to make these trans-colonial decisions if the Empire 
were to remain a viable entity, and Parliament seemed as good a choice as 


objection that separate governmental entities would result in a theoretically unacceptable imperium in 
imperio. 

74. Thk Fkdkrai.ist No. 51, at 321-22 (J. Madison); accord l M. Farrand, supra note 40, at 
421-22 (remarks of Madison). 

75. Garry Wills makes a persuasive case for his thesis that Scottish enlightenment thought 
powerfully influenced the thinking of Madison and Hamilton. G. Wills, supra note 22; accord D. 
Adair, Famk and thk Founding Fathkrs (1974). 
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any. Yet the colonists categorically denied that an unrepresentative central 
assembly sitting months away in England should also have plenary con¬ 
trol over truly internal affairs of colonial government like everyday taxa¬ 
tion and legislation. Such domestic affairs should be exclusively regulated 
by local bodies. In short, the colonists were willing to refine and codify the 
rough de facto allocation of decisionmaking responsibility that had pre¬ 
vailed in the colonies before 1763. 78 

The British found the Americans’ first proposals to constitutionalize 
federalism—for so we should view them with hindsight—theoretically in¬ 
coherent. Perhaps a working balance between central and local authority 
had been achieved during the colonies’ first century and a half, but local 
autonomy was purely a matter of parliamentary grace, not constitutional 
right.” Either Parliament or each colonial assembly was sovereign. If the 
former, Parliament enjoyed all power over all affairs, no matter how “in¬ 
ternal." If the latter, then Parliament had no authority whatsoever, even 
to regulate imperial affairs, and a raw state of nature existed between 
Great Britain and America. The colonists’ proposed constitutional division 
of authority was a nonsensical imperium in imperio ; like sovereignty, the 
Empire was legally an all or nothing concept. Take it or leave it. ,B 

Faced with this choice, the colonists left it. 10 Yet there remained the 
problem of weaving a new cloak of federalism to replace the imperial one 
cast off. 


76. See Declaration and Resolves of the First Continental Congress (1774), reprinted in Docu¬ 
ments of American History 82 (H. Commager 9th ed. 1973). 

77. Hence the Declaratory Act accompanying parliamentary repeal of the Stamp Act. See supra 
note 30. Note again the problem of adverse possession/abandonment-by-nonuser posed in a system 
not governed by a written constitution. See supra note 21. 

78. See B. Baii.yn, supra note 20, at 198-229; A. McLauc.KI.In, supra note 25, at 129-56; 
McLaughlin, The Background of American Federalism, 12 Am. Pol. Sol Rev. 215 (1918). 

79. Consider the prescient words of Edmund Burke counselling against Parliament’s pedantic 
insistence on its theoretical omnipotence, given its willingness to continue to allow real local autonomy 
in practice: 

If, internpcrately, unwisely, fatally, you sophisticate and poison the very source of government 
by urging subtle deductions and consequences odious to those you govern from the unlimited 
and illimitable nature of sovereignty, you will teach them by those means to call that sover¬ 
eignly itself in question. When you drive him hard the boar will turn upon the hunters. If that 
sovereignty and their freedom cannot be reconciled, which will they take? They will cast your 
sovereignty in your face, nobody will be argued into slavery. 

E. Burke, Speech on American Taxation, quoted in McLaughlin, supra note 78. at 231 n.25. That a 
practical accommodation might have been worked out bciween Britain and America, but for ihc theo¬ 
retical sticking point of sovereignty, once again demonstrates the intellectual and ideological indeed 
hyperlegal—dimensions of the dispute. See B, Baii.yn, supra note 20, at 198-229; A. McLaughlin, 
supra note 25, at 129-56; McLaughlin, supra, at 230-31. For more discussion of the Revolution as a 
legal dispute, see Black, The Constitution of Empire: The Case for the Colonists, 124 U. Penn. L. 
Rlv. 1157 (1976); Greene, From the Perspective of Law: Context and Legitimacy in the Origins of 
the American Revolution, 85 S. Atlantic Q. 56 (1986). 
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b. Federalism and the Confederation 

In relocating sovereignty from the government to the People, the revolu¬ 
tionary generation initially seemed to have in mind the People of each 
state, and not the People of the United States as a whole. The colonies 
united to declare their independence, but their Declaration proclaimed 
them to be “free and independent states ” 00 —independent even of each 
other, save as they chose to concert their action. 81 In short, they were 
united stales, not a unitary state; they were thirteen Peoples, not (yet) one 
People. Thus the sovereignty of the People—a concept that the colonists 
had wielded so skillfully as various newly-inde pen dent states adopted 
their own internal constitutions—proved a blunt instrument when the rev¬ 
olutionary generation turned to matters of inter-state governance. Their 
first formal instrument—the Articles of Confederation—was therefore 
strikingly traditional. 

Under traditional jurisprudence, sovereign states could enter into trea¬ 
ties with one another, and might even join together in a perpetual federa¬ 
tion, or league, without losing their sovereign status. 83 Such a federation 
would in no sense be an internal government exercising sovereign coercive 
powers over individuals; rather, it was an association of states, a “society 
of societies,” 03 that could coordinate joint action by its “sovereign” mem¬ 
bers. This sort of federation by mutual treaty was exactly what the Revo¬ 
lutionaries had in mind when they created the Articles. The document 
was not styled as a “constitution” (as were the new charters within each 
state) but as a “confederacy,” a “firm league of friendship” entered into 
by “different states,” each of which would “retainfj its sovereignty, free¬ 
dom, and independence, and every Power, Jurisdiction and right, which is 
not by this confederation expressly delegated to the United States, in Con¬ 
gress assembled.” 04 The central organ created was not so much a national 


Vol. 96: 1425, 1987 
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80. The Declaration of Independence para, 32 (U.S. 1776) (emphasis added). 

81. Set Ware v. Hylton, 3 U.S. (3 Dali.) 199, 224 (1796); J. Davis, supra note 40, at 86, 118; I 
M. Farrand, supra note 40, at 324, 340 (remarks of Luther Martin); J. Taylor, New Views of 
thk Constitution OF the United States 2-3 (Washington City 1823); Fletcher, A Historical 
Interpretation of the Eleventh Amendment: A Harrow Construction of an Affirmative Grant of fu- 
risdiction Rather than a Prohibition Against Jurisdiction , 35 Stan. L. Rev, 1033, 1068 n.156 
(1983); Van Tyne, Sovereignty in tke American Revolution: An Historical Study, 12 Am. Hist. Rev. 
529 (1906). 

82. As the Swiss jurist Emmereich de Vattel put it: "The deliberations in common will offer no 
violence to the sovereignty of each member.” E. Vattel, The Law of Nations bk. 1, ch. 1, § 10 
(London 1760). 

83. See C. Montesquieu, The Spirit of Laws (D. Carruihers ed. 1977); Diamond, Tke Fed¬ 
eralists’ View of Federalism, in Essays in Federalism 21 (1961); Diamond, The Federalist on 
Federalism: "Neither A National Nor a Federal Constitution, But A Composition of Both’’ 86 Yale 
L.J. 1273 (1977) (hereinafter The Federalist on Federalism], 

84. Articles of Confederation, 1781, arts. I-III (emphasis added). Note also the description of a 
side deal between two or more slates within the league as a “Treaty.” In contrast, the Federalist 
Constitution refers to such an agreement as a “compact" in contradistinction to a state “Treaty, Alli- 
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“legislature” (that word appears only in the document’s reference to indi¬ 
vidual state governments) as an international assembly of ambassadors. 
The very word chosen to describe the central assembly, “Congress,” sug¬ 
gested its in ter-sovereign character, 86 and so did its organizational struc¬ 
ture. Each state legislature would appoint a “delegation]” of between two 
and seven members, with each delegation to vote as a bloc casting one 
vote, regardless of its size or its state’s population; delegations were to be 
paid by state governments which could alter salaries at will to keep dele¬ 
gates in line; state governments expressly retained the right to “recall” 
and replace their ambassadorial delegates “at any time”; and each dele¬ 
gate was guaranteed a sort of diplomatic immunity from state arrest and 
imprisonment. 86 Finally, to prevent delegates from developing unduly 
strong attachments to the union, each was to be elected annually, was 
forbidden to hold “any” 87 remunerative “office under the United States” 
(there was no similar proscription against holding other state offices), and 
was ineligible to serve in Congress for more than three out of any six 
consecutive years. 

Although the Congress enjoyed some important powers on paper, it had 
no means of carrying them out or of compelling compliance. It could not 
directly tax or legislate upon individuals; it had no explicit “legislative” or 
“governmental” power to make binding “law” enforceable as such in state 
courts; it lacked authority to set up its own general courts; and it could 
raise troops and money only by “requisitioning” contributions from each 
state. On paper, such requisitions were “binding.” In fact, they were mere 
requests. As one contemporary writer put it, Congress “may declare every 
thing, but do nothing.” 86 

By the time of the Philadelphia Convention, the Confederation was in 
shambles. Various states refused to honor requisitions, flouted official 
judgments in the very limited category of controversies committed to cen¬ 
tral courts, enacted laws repudiating earlier treaties entered into by Con- 


ancc, or Confederation” with outside nations. The former is approvabie by Congress; the latter, abso¬ 
lutely prohibited. U.S. Const, an. I, § 10. 

85. Consider, for example, the “Congress’ 1 of Vienna or Edmund Burke's famous statement that 
Parliament was not "a congress of ambassadors.” E. Burke, Speech to the Electors of Bristol, quoted 
in G. Woon, supra note 20, at 175. By contrast, no slate legislature in the 1770’s and 1780’s was 
labeled a "Congress" by its state constitution. See infra note 134. 

86. In an anonymous essay defending McCulloch v. Maryland, John Marshall wrote that “(t)hc 
confederation was, essentially, a league; and Congress was a corps of ambassadors, to be recalled at 
the will of their masters.” Marshall, supra note 49, at 199. In an earlier essay, Marshall described 
members of Congress as “ministers plenipotentiary." Marshall, A Friend to the Union, in John 
Marshall’s Defense of McCulloch v. Maryland, 78, 86 (G. Gunther ed. 1969); see also 1 M. 
Farrand, supra note 40, at 256 (remarks of Edmund Randolph) (labelling Congress under Articles "a 
mere diplomatic body”). 

87. Not “any other,’’ suggesting that congressional delegates were state officers. 

88. 1 J. Story, supra note 21, § 246 (emphasis omitted) (quoting unidentified author). 
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gress, waged unauthorized local wars against Indian tribes, conducted ne¬ 
gotiations with foreign nations independently of Congress, and maintained 
standing armies without congressional permission—all in clear contraven¬ 
tion of the Articles. 89 In short, the “United States” in 1787 was not much 
more than the “United Nations” is in 1987: a mutual treaty conveniently 
dishonored on all sides. Indeed, it was precisely the Articles’ status as a 
fallen treaty that Madison seized on to justify the Philadelphia Conven¬ 
tion’s bold declaration that its new Constitution would go into effect 
among any nine states that chose to ratify it—notwithstanding the Arti¬ 
cles’ clear requirement that all amendments to it be unanimously adopted: 

A compact between independent sovereigns, founded on ordinary acts 
of legislative authority, can pretend to no higher validity than a 
league or treaty between the parties. It is an established doctrine on 
the subject of treaties that all the articles are mutually conditions of 
each other; that a breach of any one article is a breach of the whole 
treaty; and that a breach, committed by either of the parties, absolves 
the others, and authorizes them, if they please, to pronounce the 
compact violated and void. Should it unhappily be necessary to ap¬ 
peal to these delicate truths for a justification for dispensing with the 
consent of particular States to a dissolution of the federal pact, will 
not the complaining parties find it a difficult task to answer the mul¬ 
tiplied and important infractions with which they may be con¬ 
fronted? The time has been when it was incumbent on us all to veil 
the ideas which this paragraph exhibits. The scene is now changed, 
and with it the part which the same motives dictate. 00 


c. Federalism and the Constitution 

The Philadelphia delegates thus had the benefit of two previous efforts 
to achieve a theoretically acceptable and practically workable federalism. 
The imperial model had proved unacceptable because it centralized all 
power, denying individual state governments any role as independent cen¬ 
ters of authority. In the language of the time, it was a pure “consolida¬ 
tion” that “melted down” all states into one monstrous “common mass.” 91 
It was too national.” The Articles of Confederation, on the other hand, 
had failed because there was insufficient gravitational pull from the center 


89. See J. Madison, supra note 59. 

90. Thk Fkijkkai.ist No. 43, ai 279-80 (J. Madison). For additional statements of Madison and 
others to similar effect, see 1 M. Farrand, supra note 40, at 122-23, 314-17, 485; 2 id. at 93 (re¬ 
marks of Madison); J. Madison, supra note 59, at 365; 4 J. El. hot, supra note 52, at 308 (remarks 
of Charles Cotesworth Pinckney at South Carolina ratifying convention); id. at 230 (remarks of 
James Iredell at North Carolina ratifying convention). 

91. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 403 (1819); G. Wills, supra note 22, at 
169-75; G. Wtxm, supra note 20, at 524-32 (“Consolidation or Confederation”). 
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to counter the centrifugal tendencies of each state. The system was too 
“federal.”® 2 What America needed, then, was some third model that bal¬ 
anced centripetal and centrifugal political forces—a harmonious 
Newtonian solar system in which individual states were preserved as dis¬ 
tinct spheres, each with its own mass and pull, maintained in their proper 
orbit by the gravitational force of a common central body.® 3 It was exactly 
such a system—“in strictness, neither a national nor a federal Constitu¬ 
tion, but a composition of both” 94 —that the Federalists conceived in 
Philadelphia. 

Once again, the heart of the issue was sovereignty. The Articles had 
crumbled because they had been erected on the uneven and shifting foun¬ 
dation of the sovereignty of the People in each state. The imperial model 
had failed because it asserted the omnipotent sovereignty of the central 
assembly, Parliament. Yet to state the matter this way was to glimpse a 
third and more promising alternative: Sovereignty must be vested in the 
People of the United States as a whole. Such a system could shore up the 
inherent instability of the Articles of Confederation. It could also avoid the 
monumental centralism of the imperial model by relocating sovereignty 
from the national assembly to the People of the nation. The People could 
limit the delegated authority of the national government and stipulate that 
certain powers be reserved for the government of each state. 

Agency theory helped the Federalists conceptualize such a system in 
legal terms. Consider, for example, Madison’s The Federalist No. 46: 

The federal and State governments are in fact but different agents 
and trustees of the people, constituted with different powers, and 
designed for different purposes. The adversaries of the Constitution 
seem to have lost sight of the people altogether in their reasonings on 
this subject; and to have viewed these different establishments not 
only as mutual rivals and enemies, but as uncontrolled by any com¬ 
mon superior in their efforts to usurp the authorities of each other. 


92. The etymology of the word “federal” is noteworthy: Based on the Latin foedus (meaning 
treaty or covenant), and its cognate fides (faith), a federal union is one relying on good faith and 
voluntary compliance of member states, instead of direct governmental coercion of individuals. See The 
Federalist on Federalism, supra note 83, at 1279-80. In this light. Article XIII of the Articles of 
Confederation strongly confirms the document's purely federal nature: “we . . . solemnly plight and 
engage the faith of our respective constituents." (emphasis added). Cf. The Federalist No. 33, at 
204 (A. Hamilton) (distinguishing between “a mere treaty, dependent on the good faith of the par¬ 
ties” and a “government, which is only another word for POLITICAL POWER AND 
SUPREMACY ); 1 M. Farrand, supra note 40, at 34 (remarks of Gouverneur Morris) (similar). 

93. For examples of exactly this sort of Newtonian imagery, see The Federalist No. 9, at 73 
(A. Hamilton); id. No. 15, at 111 (A. Hamilton); 1 M. Farrand, supra note 40, at 153, 165, 276 
(remarks of John Dickenson, James Wilson, James Madison, and William Paterson). For a fascinat¬ 
ing discussion of the effect of Enlightenment thought on the patriot generation, sec G. Wills, supra 
note 22; G. Wu.i.s, supra note 46. 

94. The Federalist No. 39, at 246 (J. Madison). 
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These gentlemen must here be reminded of their error. They must 
be told that the ultimate authority, wherever the derivative may be 
found, resides in the people alone . . . .® 6 

As with separation of powers, federalism enabled the American People to 
conquer government power by dividing it. Each government agency, state 
and national, would have incentives to win the principal’s affections by 
monitoring and challenging the other’s misdeeds. 

It is tempting here simply to invoke the Constitution’s famous first 
seven words—“We the People of the United States”—and be done with it. 
For at first blush, they seem to furnish irrebuttable proof that the sover¬ 
eignty of one united People, instead of thirteen distinct Peoples, provided 
the new foundation of the Federalist Constitution. The temptation is all 
the greater because of the (quite literal) primacy of these words in the text 
itself, their centrality in the minds of both pro- and anti-ratification lead¬ 
ers in the various state conventions, 08 and their prominence in the early 
landmark opinions of the Supreme Court. 97 Yet while the best reading of 
the Constitution supports the unitary People thesis, 90 we must resist the 
temptation to place exclusive reliance on the Preamble’s opening phrase. 
Any argument based solely on these words proves too much. The Declara¬ 
tion of Independence was made “in the Name, and by the Authority of the 
good People [not Peoples] of these colonies,” and the Articles of Confeder¬ 
ation spoke of “the people [again singular] of the different states in the 


95. Id. No. 46, at 294 (J. Madison). Note also the words of Wilson: "When the principle is once 
settled that the people are the source of authority, the consequence is, that they . . . can distribute one 
portion of power to the more contracted circle, called state governments; they can furnish another 
portion of power to the government of the United States.” 2 J. Elliot, supra note 52, at 444 (re¬ 
marks at Pennsylvania ratifying convention), 

96. Compare 2 J. Eli. to r, supra note 52, at 497-99 (remarks of James Wilson at Pennsylvania 
ratifying convention) (“This ... is not a government founded upon compact; it is founded upon the 
power of the people. They express in their name and their authority, 'We, the people, do ordain and 
establish &c, . . . [T]he system itself tells you what it is; it is an ordinance and establishment of the 
people.") with 2 id. at 134 (remarks of Anti-Federalist Samuel Nasson at Massachusetts ratifying 
convention) (if Constitution's opening phrase “does not go to an annihilation of the state governments, 
and to a perfect consolidation of the whole Union, I do not know what does") and 3 id. at 44 
(remarks of Anti-Federalist Patrick Henry at Virginia ratifying convention) (“The fate ... of 
America may depend on this. . . . Have they made a proposal of a compact between the states? If 
they had, this would be a confederation. It is otherwise most clearly a consolidated government. The 
question turns, sir, on that poor little thing—the expression. We, the people, instead of the slates, of 
America.”); and A. Mason, Thk Status Rights Dkbatk 135 (2d ed. 1972) (quoting remarks of 
Anti-Federalist Robert Whitchill at Pennsylvania ratifying convention) (“ ‘We the people of the 
United States,’ is a sentence that evidently shows the old foundation of the union is destroyed, the 
principle of confederation excluded, and a new and unwieldy system of consolidated empire is set up, 
upon the ruins of the present compact between the states.”); see also G. Wood, supra note 20, at 
524-32 ("Consolidation or Confederation”). 

97. See, e.g., McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 403-05 (1819) (Marshall, C.J.); 
Marlin v. Hunter’s Lessee, 14 U.S. (I Wheat.) 304, 324 (1816) (Story, J.); Chisholm v. Georgia, 2 
U.S. (2 Dali.) 419, 454, 463 (1793) (opinion of Wilson, J.); id. at 471 (opinion of Jay, C.J.). 

98. See infra text accompanying notes 126-70. 
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union.” 08 Yet, as we have seen, neither of these documents, taken as a 
whole, is best understood as proclaiming that Americans were one sover¬ 
eign People. 100 Nor is the question of which People were sovereign a 
purely pedantic one whose nuances we need not ponder. On this question 
hinges nothing less than a proper understanding of the most momentous 
issues in the subsequent history of American federalism—issues framed by 
the great antebellum debate between states’ rightists and nationalists. 

C. The Civil War Debate 

The ratification of the Federalist Constitution both reflected and rein¬ 
forced the emerging American consensus that the People were sovereign 
and that governments were therefore necessarily limited. 101 On this point, 
men who agreed on little else—Thomas Jefferson and Alexander Hamil- 
ton, 10 * Spencer Roane and John Marshall, 103 John C. Calhoun and Jo¬ 
seph Story 10< —spoke with one voice. Yet if, to quote Jefferson’s first in- 


99 . The Declaration of Independence para. 32 (U.S. 1776) (emphasis added); Articles of Confed¬ 
eration, 1781, art. IV (emphasis added). 

100. Indeed, as late as 1787, Marylanders still called their state "the nation." G. Wood, supra 
note 20, at 356. See generally ]. Davis, supra note 40, at 82-120 (presenting states’ rights interpre¬ 
tation of Declaration and Articles). 

101. This consensus existed, of course, among a very limited set of prominent white male property 
owners. Yet the idea of popular sovereignty could serve as a benchmark to measure the obvious defi¬ 
ciencies in America s system of political participation, and as a pole star to guide democratic progress. 
See infra text accompanying notes 164-70. 

102. Compare T. Jefferson, Notes on The State of Virginia, in The Portable Thomas Jef¬ 
ferson 23, 170, 176 (M. Peterson ed. 1975) (“|T]o render a form of government unalterable by 
ordinary acts of assembly, the people must . . . [choose] special conventions to form and fix their 
government . . . (and( to bind up the several branches of government by certain Jaws, which when 
they transgress their acts shall become nullities . . . .”) with The Federalist No. 22, at 1 52 (A. 
Hamilton) ("The fabric of American empire ought to rest on the solid basis of THE CONSENT OF 
THE PEOPLE. The streams of national power ought to flow immediately from that pure, original 
fountain of alt legitimate authority.’’). 

103. Compare Roane, Hampden, in John Marshall's Defense of McCulloch v. Mary- 
iand 106, 142-43 (G. Gunther ed. 1969) ("The old confederation, I admit, was adopted by the 
legislatures of the several states; but the validity of that adoption may well be questioned. That adop¬ 
tion took place, in the infancy of our republic, and when we had not emancipated ourselves from the 
opinion, which still prevails in Europe, that the sovereignty of states abides in their kings, or govern¬ 
ments. That is, in (his country, and at this day, an outrageous heresy. None but the people of a state, 
in exclusion of its government, arc competent to make or reform a government of whatever nature. 
The governments are their deputies, for limited and defined objects.’’) with Marbury v. Madison, 5 
U.S. (I Cranch) 137, 175 (1803) (Marshall, C.J.) (“That the people have an original right to estab¬ 
lish, for their future government, such principles as, in their opinion, shall most conduce to their own 
happiness, is the basis on which the whole American fabric has been erected. . . . This original and 
supreme will organizes the government, and assigns to different departments their respective powers 
. . . (and may] establish certain limits not to be transcended by those departments.”). 

104. Compare J. Cai.houn, Letter to General Hamilton on the Subject of State Interposition, in 
6 Works of John C. Calhoun 144, 151 (New York 1855) ("sovereignty resides elsewhere—in the 
people, not in the government") with 3 J. Story, supra note 21, § 1609 (“No man in a republican 
government can doubt, that the will of the people is, and ought to be, supreme. . . . The constitution 
is the will, the deliberate will, of the people.”). 
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augural address, Americans were “all republicans ... all federalists” 108 
on the issue of the sovereignty of the People, the two parties had very 
different “Peoples” in mind. 100 

To states’ rightists (the Anti-Federalists and Republicans of the early 
antebellum period, the Confederates of the 1860’s), the People of each 
state were sovereign. Each People had their own unique set of government 
agents (state government) and a set of agents in common with the Peoples 
of other states (the federal government). 107 The Constitution was a purely 
federal compact among thirteen sovereign principals to coordinate certain 
joint activities by employing a common agency. To these states’ rightists, 
the Constitution marked no sharp break with the sovereignty structure of 
the Articles of Confederation. 108 At most the Constitution simply made 
clear that sovereignty did not reside in state legislatures, as the Articles 
could have been (mis)interpreted as implying, but in state Peoples. 100 

To nationalists (the Federalists of the early antebellum era, the Union¬ 
ists of the 1860’s), the People of the United States as a whole were sover¬ 
eign. The People had a unique set of national agents representing the 
whole (the federal government) and various sets of local agents represent¬ 
ing parts of the whole (state governments). 110 The Constitution was not 
an inter-sovereign compact or treaty, but a supreme statute deriving from 
the supreme sovereign legislature—the People of the nation. 111 These na¬ 
tionalists either argued that the Constitution sharply broke with the pre¬ 
existing structure of sovereignty, 112 or claimed that ever since the Declara¬ 
tion of Independence, Americans had been one People notwithstanding a 
purely formal reading of the text of the Articles of Confederation. 113 


105. T. Jefferson, First Inaugural Address, in T. Jefferson, supra note 102, at 292. 

106. The work of my colleague Jeff Powell coniains excellent insights into this debate. See gener¬ 
ally Powell, The Original Understanding of Original Intent, 98 Harv. L. Rev. 885 (1985) [herein¬ 
after Powell, Original Intent]-, Powell. Joseph Story’s Commentaries on the Constitution: A Belated 
Review, 94 Yai.k L.J. 1285 (1985) [hereinafter Story's Commentaries]. 

107. See, e.g., Amphiclyon, in John Marshall’s Defense of McCulloch v. Maryland 52, 
56 (G. Gunther cd. 1969); J. Calhoun, supra note 104, at 151-52. 

108. See, e.g., J. Calhoun, supra note 104, at 158; J. Davis, supra note 40, at 154-56. 

109. See, e.g., Roane, supra note 103. 

110. The language of “whole” and “parts" is, of course, a hallmark of Chief Justice Marshall’s 
opinion in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405, 435-46 (1819); see also Washing¬ 
ton, Farewell Address, in I Messages and Papers of the Presidents 213, 215-17 (J. Richard¬ 
son ed. 1898) (similar); A. Lincoln, Message to Congress in Special Session, in 4 The Collected 
Works of Abraham Lincoln 421, 435 (R. Basler ed. 1953) (similar). 

111. See Original Intent, supra note 106, at 904-05, 915-17, 922-24; Story's Commentaries, 
supra note 106, at 1302-06. 

112. This, I believe, was John Marshall’s view. See infra text accompanying note 155. 

113. Professor Powell sees Justice Story’s Commentaries as the classic exposition of this view. 
Story's Commentaries, supra note 106, at 1303-04. Shades of it may also be found in Chief Justice 
Jay’s opinion in Chisholm v, Georgia, 2 U.S. (2 Dali.) 419, 470-7] (1793). 

James Madison attempted to straddle the slates' rightist-nationalist debate by suggesting that ulti¬ 
mate sovereignty had somehow been divided between the People of each state and the People of 
America as a whole. See supra note 40. On this point, the father of the Constitution was uncharacter- 
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Nationalists and states’ rightists could offer complementary—indeed, 
virtually identical—accounts of how the sovereignty of the People enabled 
the Constitution to empower yet limit federal officers, to impose restric¬ 
tions on state governments, and to separate and divide power within the 
federal government. On such questions, it did not much matter which 
People were sovereign, but only that “the People” were and that govern¬ 
ments were not. On issues of federalism, however, divergent understand¬ 
ings of sovereignty pointed the two parties in opposite directions. 

On the level of day-to-day government, the two parties’ visions yielded 
conflicting implications for the scope of federal legislative and judicial 
power. Consider first the scope of Congress’ legislative powers under Arti¬ 
cle I—the first question of McCulloch v. Maryland} 1 * If the Constitution 
was in fact a compact among thirteen sovereign Peoples, then arguably 
Article I should be strictly construed, in accordance with the traditional 
rule that treaties generally be interpreted narrowly. Indeed, this was ex¬ 
actly Jefferson’s interpretive strategy in arguing against the constitutional¬ 
ity of the first national bank. 115 If, however, the Constitution was not a 
treaty among different Peoples but a grant of power by one People to a 
special set of national agents, then Hamilton’s rejoinder to Jefferson 
gained weight: 

This restrictive interpretation of [Article Ij is also contrary to this 
sound maxim of construction; namely, that the powers contained in a 
constitution of government, especially those which concern the gen¬ 
eral administration of the affairs of a country, its finances, trade, 
defense, etc., ought to be construed liberally in advancement of the 
public good. 116 

Consider next the scope of the Supreme Court’s appellate jurisdiction 
over state courts—the issue in Martin v. Hunter’s Lessee. 111 States’ right¬ 
ists found it hard to believe that the sovereign People of Virginia had 
delegated the last word on the meaning of the federal compact (at least as 
it applied to Virginia) to a federal judiciary beyond their exclusive con¬ 
trol. 118 Nationalists, however, found it equally implausible that the sover¬ 
eign People of America had intended to forbid agents of “the whole” to 


islically without followers. Almost every other major figure thought that ultimate sovereignty was 
indivisible and therefore had to reside solely in either a state or a continental People. 

114. 17 U.S. (4 Wheat.) 316 (1819). 

115. See T. Jefferson, Opinion on the Constitutionality of a National Bank, in 5 The Writ- 
inks of Thomas Jefferson 284 (P. Ford ed. 1895); Original Intent , supra note 106, at 888, 931. 

116. A. Hamilton, Opinion as to the Constitutionality of the Bank of the United States, in 3 
Works of Alexander Hamilton 455 (H. Lodge ed. 1885); see Original Intent, supra note 106, 
at 913-17. 

117. 14 U.S. (1 Wheat.) 304 (1816). 

118. See , e.g., Roane, supra note 103, at 148-51. 
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review judicial decisions about the meaning of the Constitution rendered 
by agents of a local “part.” 119 

Of course, as a logical matter, the question whether the People of the 
state or of the Union were sovereign did not necessarily dictate the alloca¬ 
tion of power between state and federal government. Even if the Constitu¬ 
tion was an inter-sovereign compact, it obviously contemplated an excep¬ 
tionally tight federation whose nature and purposes might warrant 
deviation from the general rule that treaties be narrowly construed. 130 
Similarly, there was nothing in the logic of sovereignty that would have 
prevented the People of Virginia from giving federal judicial agents the 
last word (vis-a-vis state agents) on constitutional meaning. Conversely, 
even under the nationalist premise of unitary sovereignty, the existence of 
local agents with general legislative and judicial jurisdiction might argue 
against an overly broad reading of the powers of central authorities. Nev¬ 
ertheless, the states’ rights vision did at least support a rebuttable inter¬ 
pretive presumption favoring state legislatures over Congress, and state 
courts over the federal judiciary. 

When we move from the allocation of power between state and federal 
agents to the allocation of power between federal agents and the People of 
a state themselves, in convention assembled, 121 an even starker contrast 
emerges. If the People of South Carolina were sovereign, they necessarily 
retained the inalienable right to judge for themselves whether the federal 
compact had been breached. 122 And if, in convention , the People of South 
Carolina determined that a material and substantial breach had occurred 
(regardless of what federal judges or Peoples in other states thought), was 
it not their sovereign right to withdraw—to secede—from the compact? 123 
And did not this greater power of legitimate secession subsume the lesser 
of nonacquiescence in—nullification of—any particular action of federal 
agents deemed unconstitutional by the popular convention? If, on the 

119. See, e.g., Marshall, supra note 49, at 200-14; D. Webster, The Constitution Is Not a 
Compact Between Sovereign States, in 3 Works of Daniel Webster 448, 479-8G (Boston 1851). 

120. See Marshall, supra note 49, at 169-71. 

121. See infra text accompanying notes 146-50. 

122. See J. Calhoun, Address on the Relation Which the States and General Government Bear 
to Each Other, in 6 J. Calhoun, supra note 104, at 59, 75 (Fort Hill address). 

123. See generally J, Davis, supra note 40 (using sovereignty theory to justify Confederate seces¬ 
sion), A. SihPHENS, supra note 19 (same). Lincoln brilliantly described the “sophism” of secession as 
follows: 

The sophism itself is, that any slate of the Union may, consistently with the national Constitu¬ 
tion, . . . withdraw from the Union, without the consent of the Union, or of any other state. 

The little disguise that the supposed right is to be exercised only for just cause, themselves to 
be sole judge of its justice, is too thin to merit any notice. . . . This sophism derives 
much—perhaps the whole—of its currency, from the [false] assumption that there is some 
omnipotent, and sacred supremacy pertaining to . . . [the People of[ each State of our Federal 
Union. 

A. Lincoln, supra note 110, at 433. 
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other hand, the People of America collectively were sovereign, then, in the 
words of the states’ rightist John C. Calhoun, “there is an end of the 
argument. The claimed right for a State [People] of defending her re¬ 
served powers against the General Government, would be an 
absurdity.” 124 

Thus the great constitutional issues of the antebellum 
era—congressional power and interposition, McCulloch and Martin , nul¬ 
lification and secession—all turned to some degree on which People were 
sovereign. And the first seven words of the Constitution only frame, but 
do not (without more) answer, the all-important question. Indeed, the 
Constitution’s consistent use of the phrase “the United States” as a plural 
noun only serves to cast further doubt on the self-evident correctness of 
the conventional reading of the Preamble’s opening phrase. 126 However, a 
closer look at the rest of the Constitution reveals several other provisions 
that can help the Preamble’s overworked opening words bear the argu¬ 
mentative load. 

1. The Unitary People 

At the outset, let us look at the Preamble’s final seven words. What is 
being ordained and established is a “Constitution for the United States of 
America.” Not a “league,” however “firm,” not a “confederacy” or a 
“(con)federation,” not a “compact” among states, but a constitution cre¬ 
ated by a single People for internal government, styled after earlier state 
prototypes. 120 In this light, Chief Justice Marshall’s immortal words in 
McCulloch take on added meaning: “[I]t is a constitution we are 
expounding.” 127 

We should also note the ways in which the Preamble subtly but sugges¬ 
tively altered the purposive language of the Articles. Under the earlier 
instrument, “the said states” had leagued together “for their common de¬ 
fense, the security of their Liberties, and their mutual and general wel¬ 
fare.” 128 The Federalist Preamble speaks instead of providing for “the 
common defense,” promoting “the general Welfare” (significantly, the 
word “mutual” is dropped), and securing “the Blessings of Liberty.” And 


124. J. Calhoun, supra note 104, at 146, 

125. U.S. Const, art. I, § 9, para. 8; id. an. II, § 1, para. 7; id. art. Ill, § 2, para. 1; id. art. Ill, 
§ 3, para. 1; see 1 M. Fannand, supra note 40, at 416 (remarks of James Wilson). We should also 
note that artful repetition of the words “the United States” enabled the framers to avoid any explicit 
textual description of the central government as "federal” or “national.” See id. at 335. 

126. See U.S. Cons t, art. VI, para. 3 (distinguishing “this Constitution” from old “Confedera- 
lion”); J. Madison, supra note 59, at 365 (distinguishing "a league of sovereign powers” and a 
“political constitution by virtue of which they are become one sovereign power”). 

127. 17 U.S. (4 Wheat.) 316, 407 (1819). 

128. Articles of Confederation, 1781, art. III. 


1455 


This content downloaded from 182.64.121.88 on Fri, 17 Jul 2015 17:35:00 UTC 
All use subject to JSTQR Terms and Conditions 



The Yale Law Journal 


Vol. 96: 1425, 1987 


it adds references to “establishing! Justice” and “insurfing] domestic 
Tranquility”—internal matters of government that had lain beyond the 
limited inter-sovereign scope of the Articles. Truly, the Constitution could 
hardly be more straightforward in articulating its (literally) primary pur¬ 
pose: the formation of a “more perfect Union.”™ Finally, we must not 
neglect the silence roaring between the lines of the Preamble: Nowhere is 
there any reference to the “sovereignty” of the People of “each state” that 
had been the express animating principle of the Articles. 130 

In fact, the word "sovereignty” never appears in the Constitution, 131 
not even in the Tenth Amendment, the Federalist Constitution’s counter¬ 
part of the Confederation’s Article II. 132 Ironically, that Amendment, to¬ 
day typically seen as a pure states’ rights provision, contains language that 
more strongly supports the unitary People thesis than does the Preamble’s 
seemingly more nationalistic opening phrase. For it is exactly the juxtapo¬ 
sition of the Amendment’s plural reference to “the states, respectively” 
and its singular reference to “the People” (and not “their respective Peo- 
ple[s]”)—a juxtaposition the Preamble lacks 133 —that underscores the 
unity of the American People and strongly confirms that the Preamble 
means exactly what it seems to mean at first glance. 

Between the Preamble and the Tenth Amendment lie various provi¬ 
sions that strengthen the unitary People thesis. The first six articles ex- 


129. See infra note 152. Whatever union had existed in America under the Confederation had 
been imperfect, because each slate People had retained its status as a distinct sovereign entity and 
thus, for example, its right to secede. See Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 453 (1793) 
(opinion of Wilson, J.) (“people of the United States form a NATION’*); 2 M. Farrand, supra note 
40, at 666-67 (Letter of Transmission from Convention President George Washington accompanying 
proposed Constitution) ("It is obviously impracticable in the federal government of these States, to 
secure all rights of independent sovereignly to each, and yet provide for the interest and safely of all 
.... In all our deliberations on this subject we kept steadily in our view, that which appears to us 
the greatest interest of every true American, the consolidation of our Union, in which is involved our 
prosperity, felicity, safety, perhaps our national existence."); Washington, supra note 110, at 217 
(“To the efficacy and permanency of your union a government for the whole is indispensable. No 
alliances, however strict, between the parts can be an adequate substitute. . . . Sensible of this mo¬ 
mentous truth, you have improved upon your first essay by the adoption of (the) Constitution . . . 
which at any time exists till changed by an explicit and authentic act of the whole people . . . 
Leading Anti-Federalists well understood the import of the Preamble's reference to “perfect union." 
See. e.g., Yates, Brutus, in Thk Antiff.dkralists 345 (C. Kenyon ed. 1985) (Constitution creates 
“union of the people of the United Slates considered as one body"). 

130. Cf Const, of thk Confkdkratk Status of Amkrica preamble (1861) ("We, the people 
of the Confederate States, each State acting in its sovereign and independent character ") (em¬ 
phasis added). 

131. Cf Chisholm v. Georgia, 2 U.S. (2 Dali.) at 454 (opinion of Wilson, J.) (quoted supra text 
accompanying note 57). 

132. Compare U.S. Const, amend. X ("The powers not delegated to the United Stales by the 
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the peo¬ 
ple. ) with Articles of Confederation, 1781, art. II ("Each state retains its sovereignty, freedom and 
independence, and every Power, Jurisdiction and right, which is not by this confederation expressly 
delegated to the United States, in Congress assembled.’’). 

133. For other, less illuminating, constitutional references to “the people,” see U.S. Const, art. I, 
§ 2; id. amends. I, IV, IX. 
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plicitly establish a national “government” with “legislative,” 114 “execu¬ 
tive” and “judicial” powers—all words carefully omitted from the Articles 
of Confederation’s description of its general assembly. The national legis¬ 
lature’s pronouncements are expressly described as “laws” enforceable 
even in state courts. And the provision authorizing the legislature to pass 
all laws “necessary and proper” to implement its enumerated powers pur¬ 
posely reverses the international law spin of the language of the Articles, 
which explicitly required a narrow interpretation of federal power. 130 
Moreover, the national government can directly carry out its “laws” by 
reliance on its own, rather than state, executive and judicial officers. In¬ 
deed, even when state courts sit as original tribunals in cases arising 
under the Constitution or national laws, the Constitution requires that 
some national court sit in appellate review. 133 The first house of the na¬ 
tional legislature is directly elected by individuals who are to be propor¬ 
tionately represented, in sharp contrast to the Confederation’s one state, 
one vote rule; and Congress can directly legislate upon, and tax, these 
individuals. 137 The Constitution defines treason as levying war against, or 
giving aid or comfort to, enemies of the United States, not any individual 
state. 139 Taken together, all of these provisions tend to suggest that the 
Federalist Constitution was simply a continental version—deriving from 


134. As wilh their self-description as “Federalists," see supra note 9, supporters of the Constitu¬ 
tion rhetorically de-cmphasized their break with the Articles of Confederation by continuing to use 
the word “Congress." Cf. 2 M. Farrand. supra note 40. at 135, 152 (first description of Constitution's 
new bicameral legislature as Congress appearing in Committee of Detail drafts, two months after 
opening of Convention). This rhetorical continuity masked dramatic differences between "Congress" 
under the Articles and 'Congress" under the Constitution. The latter was a true “legislature" and 
was indeed described as such in the Constitution itself. The framers thus developed vocabularies that 
would have been oxymoronic twenty years earlier— e.g., “limited sovereignty” and “legislative Con¬ 
gress.” Unsurprisingly, later states’ rightists placed heavy reliance on the Constitution’s use of the 
word "Congress.” See, e.g., J. Tayi.or, supra note 81, at 5-6. 

135. Compare U.S. Const, art. 1, § 8, para. 18 with Articles or Confederation. 1781, art. II. See 
generally Thk Fkdkrai.ist No. 33, at 201-04 (A. Hamilton); id. No. 44, at 283-86 (J. Madison). 
Even the Tenth Amendment purposely omits the word "expressly,” which had been the centerpiece of 
Article II of the Articles. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 406 (1819); 1 An- 
nai.s of Ci>n<;. 790 (J. Gales cd. 1789). 

136. See Amar, supra note 9, 229-59. 

137. Here we see the obvious influence of revolutionary ideology that taxation or legislation with¬ 
out representation is tyranny. Under the Articles, only state governments were represented, and thus 
only they—and not individuals—could be ‘Tcquisilion|ed)’\ The Federalists mandated individual rep¬ 
resentation precisely because they proposed to allow the national government to tax and legislate 
directly upon individuals. See U.S. Const, art. I, § 2, para. 3 (linking representation and direct 
taxation by prescribing same formula to compute both). 

138. The language of the treason clause reflects careful consideration. The Convention explicitly 
rejected earlier drafts defining treason as “adhering to the enemies of the United States, or any of 
them, precisely to make clear that a citizen s paramount allegiance was owed to the sovereign People 
of the United States, and not to the People of any state, in the event of conflict between the two. 2 M. 
Farrand, supra note 40, at 345-49 (emphasis added); see 3 id. at 223 (remarks of Luther Martin 
before Maryland legislature). 
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one continental People—of earlier state constitutions (deriving from state 
Peoples) under the league. 

The supremacy clause clinches the case. Consider what would happen 
if the People of South Carolina, having adopted the Federalist Constitu¬ 
tion, reconvened at some later time to amend their state constitution. In 
convention, they adopt an amendment inconsistent with the federal Con¬ 
stitution. In a subsequent lawsuit, which law would a state judge be 
obliged to follow? If the People of South Carolina were sovereign, the 
answer would plainly be the state constitution as amended. The sovereign 
People’s right to alter or abolish their government at any time is an ina¬ 
lienable attribute of sovereignty, and the sovereign’s judicial agents (state 
judges) are bound to enforce the sovereign’s will even if that will violates 
an earlier treaty (here, the federal compact) under international law. 130 
Yet the supremacy clause explicitly compels even state judges to disregard 
the attempted amendment—a rule plainly inconsistent with the sover¬ 
eignty of the People of each state. 140 It is worthy of special note that when 
the supremacy clause was first introduced at Philadelphia by the strident 
Anti-Federalist Luther Martin, it pointedly failed to specify the 
supremacy of the federal Constitution over its state counterparts. 141 Seen 
through the lens of sovereignty theory, Martin’s outrage at the Conven¬ 
tion’s subsequent modification of the clause is understandable, for the 
modification decisively repudiated his view that the new Constitution 
should remain a compact among thirteen sovereign Peoples. 142 A more 
subtle alteration of Martin’s language further undercut his purely confed¬ 
erate design: Whereas Martin’s proposal spoke of federal statutes as “the 
supreme law of the respective States ,” 143 the Convention proclaimed the 
Constitution to be “the supreme law of the land .” 144 Once again the im¬ 
plication was continental: one Constitution, one land, one People. 146 


139. 2 M. Farrand, supra note 40, at 93 (remarks of Madison). This is indeed the federal rule. 
Set The Chinese Exclusion Case, 130 U.S. 581 (1889). 

140. This Constitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be bound 
thereby , any Thing in the Constitution or Laws of any State to the Contrary notwithstanding. 

U.S. Const, an. VI, para. 2 (emphasis added); cf. 4 J. Elliot, supra note 52, at 187 (remarks of 
Governor Johnston at North Carolina ratifying convention) ("The Constitution must be the supreme 
law or the land; otherwise, it would be in the power of any one state to counteract the other slates, 
and withdraw itself from the Union."); 3 id. at 55 (remarks of Patrick Henry at Virginia ratifying 
convention) ("Suppose the people of Virginia should wish to alter their government; can a majority of 
them do it? No; because they are connected with other men, or, in other words, consolidated with 
other states.”). 

141. 2 M. Farrand, supra note 40, at 28-29. 

142. See R. Bkr«kr, supra note 38, at 75, 240; 3 M. Farrand, supra note 40, at 287 (Luther 
Martin’s Reply to Landholder); Fletcher, supra note 81, at 1065. 

143. 2 M. Farrand, supra note 40, at 28 (emphasis added) (Martin proposal). 

144. Id. at 603 (emphasis added) (Committee of Style revision). 

145. See Thk Fkdkraust No. 2, at 38 (J. Jay) ("Providence has been pleased to give this one 
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But if earlier state constitutions and the Articles had established the 
sovereignty of the People of “each state,” how, apart from sheer ipse dixit , 
did the Constitution derive the sovereignty of one American People? How 
did thirteen separate sovereign Peoples magically “consolidate” into one 
common People? The answer lies in the seventh and final Article: “The 
Ratification of the Conventions of nine States shall be sufficient for the 
Establishment of this Constitution between the States so ratifying the 
Same.” 

The word “conventions” is used here as an eighteenth century term of 
art, denoting a special assembly of the People themselves, convened for the 
special purpose of expressing direct popular sovereignty. 14 ® Each state’s 
ratifying convention was superior to its ordinary legislature, for the con¬ 
vention was in theory the virtual embodiment of the People of that 
state. 147 It was thus a meta-legal body that could legitimately alter the 
state’s constitution. 148 Since the Federalist Constitution would give na¬ 
tional officers powers that had previously been vested exclusively in vari¬ 
ous state agents, or reserved by the People of each state, under various 
state constitutions, its adoption would require a pro tanto repeal of those 
constitutions. Such a modification obviously required the assent of the 
People themselves. 149 By ratifying the Federalist Constitution, the People 


connected country to one united people—a people descended from the same ancestors, speaking the 
same language, professing the same religion, attached to the same principles of government, very 
similar in their manners and customs. . . . [This] band of brethren, united to each other by the 
strongest ties, should never be split into a number of unsocial, jealous, and alien sovereignties.”). 

146. See G. W<x>o, supra note 20. at 306-89; Ackerman, supra note 69, at 1058-70. 

147. C/. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 403 (1819) (“[T|he people acted upon 
[the Constitution] in the only manner in which they can act safely, effectively, and wisely, on such a 
subject, by assembling in Convention.”). 

Why was it sensible for Americans to transubstantiate a convention into the virtual embodiment of 
the People? After all, as with an ordinary legislative assembly, a convention assembly may improve 
the ultimate quality of public deliberation, see, e.g.. The Federalist No. 55, at 342 (J. Madison), 
but only by excluding most citizens, thereby raising fiduciary/agency problems. An answer based on 
organization thcory/incentivc analysis might focus on how a ratification convention is structured dif- 
ferently from an ordinary legislature in ways that enhance monitoring and improve public accounta¬ 
bility. First, the People select convention delegates in a special election. Second, delegates are generally 
convened to consider a single issue (ratification). Third and related, the basic choice set is binary (yes- 
no), reducing agenda manipulation problems and decreasing the monitoring problems that exist in an 
ordinary legislature with virtually infinite possibilities of side deals and vote trading. Fourth, conven¬ 
tions immediately disband and disperse among the People, reducing the problem of legislators en¬ 
trenching themselves and developing their own institutional perspectives. Finally, a convention en¬ 
hances a sense of public-spiritedness and individual moral responsibility among both voters and 
delegates. Calling a convention" signals to all concerned that the polity is entering a high-stakes 
moment when basic ground rules will be hammered out. Interestingly, criminal juries (deciding the 
single issue of individual guilt or innocence) possess many more convention attributes than do ordi¬ 
nary legislatures. Cf. Note, Choosing Representatives by Lottery Voting, 93 Yale L.J. 1283 (1984) 
(comparing legislatures and juries). For further thoughts on the nature of conventions, see B. Acker¬ 
man, Discovering the Constitution (1986) (unpublished manuscript on file with author). 

148. Note how Americans legalized and channelled the more lawless-sounding right of revolution. 
See G. Woor>, supra note 20, at 342, 613-15; Ackerman, supra note 69, at 1020-24, 1058-62. 

149. See 2 M. Farrand, supra note 40, at 92-93 (remarks of Madison). 
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of each state would exercise their primal power to “alter or abolish” their 
form of government by withdrawing powers previously delegated to one 
set of agents and redelegating those powers to a different set. 180 

Ratifications by state conventions, however, would have far more tran¬ 
scendent consequences. It was by these very acts that previously separate 
state Peoples agreed to “consolidate” themselves into a single continental 
People. Before ratification, the People of each state were indeed sover¬ 
eign—and for that very reason could not be bound by the new Constitu¬ 
tion if they chose not to ratify, no matter what any of the other sovereign 
Peoples chose to do. 181 Thus, although Article VII required only nine 
states to ratify, it confirmed the pre-existing sovereignty of the People of 
each state by proclaiming that the Constitution would go into effect only 
between the nine or more states ratifying. 162 The ratifications themselves 
thus formed the basic social compact by which formerly distinct sovereign 
Peoples, each acting in convention, agreed to reconstitute themselves into 
one common sovereignty. The Gettysburg Address notwithstanding, it was 
in 1788, and not 1776, that “a new nation ” was legally “brought forth 
upon this continent.” 163 

This reading of Article VII synthesizes the antithetical views of extreme 
states’ rightists like Roane and Calhoun, who argued that Americans 
never became one People, and ardent nationalists like Story and Lincoln, 
who suggested that Americans had always been one People after Indepen¬ 
dence. 164 This synthesis is precisely the middle position staked out in vari- 


150. See McCulloch , 17 U.S. ai 404; Chisholm v. Georgia. 2 U.S. (2 Dali.) 419, 463-64 (1793) 
(opinion of Iredell, J.); G. Wood, supra note 20, at 532-36. 

151. See 1 M. Farrand, supra note 40, at 179 (remarks of William Paterson) (“Let (large states) 
unite if they please, but let them remember that they have no authority to compel the others to 
unile."); id. at 123, 483, 541, 593 (similar remarks of James Wilson. Elbridge Gerry, and 
Gouverneur Morris); see also 2 id. at 92-93, 475 (overwhelming Convention rejection of proposals to 
bind any state People to new Constitution absent their consent). 

152. The Preamble's reference to forming a more perfect union also seems to recognize the sepa¬ 
rateness of state Peoples in 1787. Cf An Act for rendering the Union of the two Kingdoms more 
intire and compleat, 1707, 6 Anne, ch. 6 (formal union of Scotland and England); 1 M. Farrand, 
supra note 40, at 198, 493 (remarks of Benjamin Franklin and Rufus King) (discussing success of 
union between England and Scotland); id. at 462 (remarks of Nathaniel Gorham discussing success of 
unions of previously separate colonies to form Massachusetts, Connecticut, and New Jersey). 

153. A. Lincoln, The Gettysburg Address, in 7 Thk Com.kctkd Works of Abraham Lin¬ 
coln, supra note 110, at 23 (emphasis added). For a more elaborate exposition of Lincoln’s view that 
one nation emerged immediately and unproblematically from the Declaration of Independence, see his 
Special Session Message to Congress, fittingly delivered on July 4, 1861: 

The original (states) passed into the Union even before they cast off their British colonial 
dependence .... (T]he object (of the Declaration of Independence] plainly was not to declare 
their independence of one another, or of the Union .... The Union is older than any of the 
Slates; and, in fact, it created them as States. 

A. Lincoln, supra note 110, at 433-34. 

154. Story’s argument that the practice of Revolutionary government confirmed the sovereignty of 
one American People rested heavily on the facts that the continental Congress under the Articles had 
always wielded large portions of “sovereign" power over international affairs of the highest import, 
and that the People generally considered members of Congress to be their direct agents and not just 
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ous nineteenth century writings of Chief Justice Marshall. 185 Perhaps 
more important, the nation-creating implications of Article VII ratifica¬ 
tion were evident to Americans during the ratification period itself. Thus 
The Federalist No. 33 likened state ratification of the Constitution in con¬ 
vention to a social compact among individuals to form one body politic: 

If individuals enter into [i.e., form through social compact] a state of 
society, the laws of that society must be the supreme regulator of 
their conduct. If a number of [pre-existing] political societies enter 
into a larger political society, the laws which the latter may enact, 
pursuant to the powers intrusted to it by its constitution, must neces¬ 
sarily be supreme over those societies and the individuals of whom 
they are composed. It would otherwise be a mere treaty, dependent 
on the good faith of the parties, and not a government . . . 

By July 4, 1788, ten state conventions had already ratified the Federalist 
Constitution—enough to put the new document into effect under Article 
VII. “ 'Tis done,” wrote Dr. Benjamin Rush on the twelfth anniversary 
of the Declaration to which he had been a signatory. “We have become a 
nation." 1B,, 


delegates of their state governments. Yet those points cast doubt only on the notion that Revolution- 
era continental government rested on the sovereignty of state governments; they do not affirmatively 
establish the sovereignty of the People of America in contradistinction to the People of each state. 
Even in the work of the great Justice, it seems that the garbled nature of the sovereignty debate 
created analytic confusion and a conflation of two distinct dichotomies: government versus People and 
state versus national. 

155. See, e.g., Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, (87 (1824) (Marshall, C.J.) 
(''[Reference has been made to the political situation of [the] Slates, anterior to [the Constitution's] 
formation. It has been said, that they were sovereign, were completely independent, and were con¬ 
nected with each other only by a league. This is true, But, when these allied sovereigns converted 
their league into a government, when they converted their Congress of Ambassadors, deputed to delib¬ 
erate on their common concerns, and to recommend measures of general utility, into a Legislature, 
empowered to enact laws on the most interesting subjects, the whole character in which the States 
appear, underwent a change . . . ."); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 389, 413-14 
(1821) (Marshall, C.J.); Marshall, supra note 49, at 195-200; see also D. Webster, supra note 
119, at 454-55, 472-77 (similar). 

156. The Federalist No. 33, at 204 (A. Hamilton) (emphasis added); accord J. Madison, 
supra note 59, at 365 (defining “constitution” as “instrument by which {separate slates] are become 
one sovereign power" (emphasis added)); see 2 M. Farrand, supra note 40, at 666 (Letter of Trans¬ 
mission from Convention President George Washington accompanying proposed Constitution) (“Indi¬ 
viduals entering into society, must give up a share of liberty to preserve the rest.”) (emphasis added); 
1 J. Elliot, supra note 52, at 334 (ratification instrument of Rhode Island) (referring to “social 
compact," and not inter-sovereign “federal” compact or compact between pre-existing People and its 
rulers); id. at 322, 326 (ratification instruments of Massachusetts and New Hampshire) (similar); 3 
id. at 657 (Declaration of Rights and Amendments of Virginia ratifying convention) (similar). See 
generally J. Locke, supra note 41, § 14 (distinguishing between league and pact “to enter into one 
community and make one body politic"); A. McLaughlin, supra note 25, at 66-85 (similar); G. 
Wood, supra note 20, at 259-305 (discussing social compact ideas). 

157. C. Bowen, Miracle at Philadelphia 310 (1986). The leading Anti-Federalist pamphlets 
shared this understanding of Article VII ratification. See Lee, Letters of a Federal Farmer, in Pam¬ 
phlets on the Consti tution of the United States 277, 311 (P. Ford ed. 1888) (“(W)hen the 
people [of each state] shall adopt the proposed constitution it will be their last and supreme act; it will 
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This understanding of Article VII is reinforced by comparing it with 
Article V, which provides that ratification by conventions of three-fourths 
of the states suffices to amend the Constitution in a way that will bind 
even nonratifying states. Even as late as July, 1788, the People of New 
York, as a distinct sovereign entity, were legally free to vote down the new 
Constitution and refuse to comply with it. 168 However, New Yorkers 
knew that if they ratified the document in convention, they would lose 
their freedom to disregard any subsequent constitutional proposal agreed 
to by enough other conventions. Nowhere was the Constitution’s break 
with the Articles of Confederation—and indeed, all other multiple- 
sovereign, federal regimes 169 —more dramatic. 160 Simply put, Article VII 
recognized the pre-existing sovereign right of any non-ratifying state to 
secede from its sister states; 161 Article V prospectively abolished that sov¬ 
ereign right for each state People who joined the Union, thereby melting 
themselves into the larger common sovereignty of the People of 
America. 163 E Pluribus Unum. 163 


be adopted not by the people of New Hampshire, Massachusetts, &c., but by the people of the United 
Stales . . . (emphasis added)); The Address and Reasons of Dissent of the Minority of the Con¬ 
vention of the State of Pennsylvania to Their Constituents, in Thk Antifederaltsts 46 (C. Kenyon 
ed. 1985) (hereinafter Pennsylvania Minority] (Preamble worded in “style of a compact between 
individuals entering a slate of society, and not that of a confederation of Slates”); Agrippa, in id. at 
150 (similar); Yales, supra note 129, at 345 (“this constitution, if it is ratified, will not be a compact 
entered into by states, in their corporate capacities, but an agreement of the People or the United 
States, as one great body politic"); see also 3 J. Elliot, supra note 52, at 22, 44 (remarks of Anti- 
Federalist Patrick Henry) (“If the states be not the agents of this compact, it must be one great, 
consolidated, national government, of the people of all the states. . . . Here is a resolution as radical 
as that which separated us from Great Britain.”). 

158. Indeed, North Carolina and Rhode Island did not ratify the new Constitution until months 
after it had gone into operation in the other stales under Washington’s presidency. 

159. The point made here about Article VII is in some ways the mirror image of the point made 
earlier about Article VI. The People or the United States may amend their Constitution in a way that 
violates the state constitution of South Carolina, but the People or South Carolina may not amend 
their state constitution in a way that violates the Constitution of the United Slates. Both of these 
conclusions logically follow from the same premise: Only the People of the United States as a whole 
are sovereign. Conversely, both articles are logically inconsistent with the slates’ rights theory of popu¬ 
lar sovereignty. See 2 M. Farrand, supra note 40, at 557-56 (remarks of Elbridge Gerry and Alexan¬ 
der Hamilton). 

160. Cf 1 M. Farrand, supra note 40, at 250 (remarks of William Paterson) (discussing amend¬ 
ment provisions of Articles of Confederation) ("This is the nature of all treaties. What is unanimously 
done, must be unanimously undone. 11 ). 

161. See, e.g., Thk Federalist No. 43, at 280 (J. Madison) (“no political relation can subsist 
between assenting [i.e., ratifying] and dissenting States"). Strictly speaking, it is perhaps more accu¬ 
rate to view the ratifying states as seceding from the Confederation by abrogating the Articles In any 
event, a recurrent theme of The Federalist and the earlier Philadelphia Convention is that govern¬ 
ment under the Articles is at an end, and that the two alternatives arc therefore “reunion" under the 
Federahst Constitution, id. (emphasis added), or dissolution (i.e., secession) and recombination of 
individual states into two or more competing naiions/confederacies. See The Federalist No. 1, at 

>d ' No ' 8 ’ at 71 HatniIlon >: id - *5. at 112 (A. Hamilton); id. No. 23^ ai 
157 (A. Hamilton); 1 M. Farrand, supra note 40. See generally The Federalist No 5 (J. Jay) 
(discussing evils that would result "should the people of America divide themselves into three or four 
nations ); id . Nos. 6-8 (A. Hamilton) (similar). 

162. Admittedly, the text of Article V does not address secession in so many words—nothing in 
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2. Confederate Vestiges, Union Responses 

The sovereignty of the People of the United States marked a sharp 
break with the logic of the Articles. Yet the break was not a completely 
clean one. In several crucial respects, the Federalist Constitution seemed 
to fall short of perfecting the sovereignty of the People of America. To 
begin with, many persons, slaves being the most obvious example, found 
themselves excluded from “the People” by a definitional fiat that seriously 
eroded the moral force of the Federalist vision of popular sovereignty. 18 * 


ihe Constitution docs. Nevertheless, the plain import of that Article and the rest of the document is 
flatly inconsistent with the states’ rights theory of popular sovereignty that underlies the claimed right 
of secession. It is a great mistake to assume that the secession question was some purely abstract 
hypothetical that the pragmatic Federalists left open for future resolution. The spectre of imminent 
secession haunted their every thought. See supra note 161. Indeed, we do well to remember, as Jeffer¬ 
son Davis so vigorously insisted, that the Constitution itself was bom in an act of secession. See I J. 
Davis, supra note 40, at 99-103. Davis, however, drew the wrong conclusion from this premise: He 
presumed continuity between the Constitution and the Articles regarding the ongoing permissibility of 
secession in the very same breath in which he established a discontinuity between them created by 
secession itself. One of the Federalists’ paramount goals was to constitute their new system in a way 
that would give no color to later state claims of a right to secede. See, e.g., I M. Farrand, supra note 
40, at 467 (remarks of Hamilton) (“This was the critical moment for forming ... (a national] gov¬ 
ernment. ... It is a miracle that we are here .... It would be madness to trust to future mira¬ 
cles.”); 2 id. at 92-93 (remarks of Madison) (The "true difference between a league or treaty, and a 
Constitution" is that “in the case of treaties ... a breach of any one article by any of the parties, 
frees the other parlies from their engagements. In the case of a union of people under one Constitu¬ 
tion, the nature of the pact has always been understood to exclude such an interpretation.”); cf. The 
Federalist No. 22, at 152 (A. Hamilton) (similar); id. No. II, at 91 (A. Hamilton) (speaking of 
"strict and indissoluble’’ union); 2 J. Elliot, supra note 52, at 463 (remarks of James Wilson at 
Pennsylvania ratifying convention) ("bonds of our union ought therefore to be indissolubly strong"). It 
should also be noted that no state convention attempted to reserve the right of secession. See 11 The 
Papers OF James Madison 189 (R. Rutkind & C. Hobson eds. 1977) (letter from James Madison 
to Alexander Hamilton) ("Constitution requires an adoption in toto, and for ever”); A. McLaugh¬ 
lin, A Constitutional History of i he United States 214-19 (1935). Madison’s, Hamilton’s, 
and Jay’s brilliant discussions of the threats to internal liberty and tranquility that would arise from 
disunion—the need for standing armies, the strengthening of executive power, the dangers of Euro¬ 
pean intrigue and intervention in American affairs—powerfully confirm and justify the impermissibil¬ 
ity of unilateral secession under “the more perfect union” formed under the Federalist Constitution. 
See The Federalist No. 5 (J. Jay); id. Nos. 6-8 (A. Hamilton); I M. Farrand, supra note 40, at 
464-65 (remarks of Madison). The strongest historical evidence against secession, however, was not 
what the Federalists said but what they did not say. To my knowledge, no major proponent of the 
Constitution sought to win over states' rightists by conceding that states could unilaterally nullify or 
secede in the event of perceived national abuses. The Federalists’ silence is especially impressive be¬ 
cause such a concession might have dramatically improved the document’s ratification prospects in 
several states. Instead, the Federalists sought to blunt Anti-Federalist concern about federal abuses by 
emphasizing bicameralism, separation of powers (especially judicial review), refinements in principles 
of representation, future amendments under Article V, and various federalism checks short of interpo¬ 
sition, nullification, and secession. See generally infra Section III. 

163. “Out of many, one.” Thus, the most important thing that the Constitution constitutes is 
neither the national government, nor even the supreme law, but one sovereign national People, who 
may alter their government or supreme law at will. To turn the words of the arch states’ rightist 
Spencer Roane against him, “The people only are supreme. The Constitution is subordinate to 
them. . . . '(T]hc authority of constitutions over government, and of the people over constitutions, are 
truths which should be ever kept in mind.'” Roane, supra note 103, at 130-31 (quoting Virginia 
Report of 1799). 

164. Indians, women, and the poor also faced barriers to equal political participation. 
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Indeed, the Constitution itself provided no clear definition of national citi¬ 
zenship. Yet if the People of America were sovereign, then one’s Ameri¬ 
can citizenship was all-important, and should never have been treated as 
simply derivative of one’s state citizenship under state constitutions, or 
subject to virtually limitless manipulation by ordinary legislation. 186 Addi¬ 
tionally, the suggestion of Article V that no state could lose its equal rep¬ 
resentation in the Senate without its own consent appeared to crimp the 
sovereign power of the People of the nation to alter their government by 
constitutional amendment. Harking back to the pure federalism of the Ar¬ 
ticles’ requirement of unanimous amendment, the Senate clause of Article 
V seemed to deny the sovereign right of the People of America to impose 
their changed will on a tiny but recalcitrant localized minority. 

It is remarkable that the Reconstruction Amendments can be seen as 
perfecting the Federalist Constitution by trimming off its confederate ves¬ 
tiges. For our purposes, the most significant constitutional development of 
this era was not the general federal guarantee of individual rights against 
states embedded in the due process and equal protection clauses, provi¬ 
sions that dominate current constitutional scholarship. While of course 
momentous, these clauses can be seen as simply expanding the substantive 
scope of the Federalist Constitution’s Article I, section 10 catalogue of 
federally enforceable individual rights against states. Of far greater signif¬ 
icance here are the Thirteenth Amendment’s abolition of slavery; the 
Fourteenth’s constitutional definition of national birthright citizenship and 
its prohibition against exclusion by definitional fiat; the Fourteenth and 
Fifteenth Amendments’ specific protections of equality of franchise; and 
the process of ratification itself, which, as Professor Ackerman has pointed 
out, swept aside the formal limitations of Article V in order to vindicate 
the American People’s sovereign right to alter their government. 166 


165. Even if not strictly compelled by the logic of sovereignty, surely a popular—that is, a consti¬ 
tutional—rule defining who counted as part of the polity was called for (just as Parliament would 
never dream of delegating the power to set the qualifications of its members to some other body). 
Instead, however, the Constitution could be read as allowing the vital issue of national citizenship to 
be decided by state law except in cases of naturalization. The complex legal issues concerning the 
source of antebellum citizenship were never fully resolved. See j. Keitner, Thk Development of 
American Citizenship 1608-1870, at 248-351 (1978). 

166. Thus, I share Professor Ackerman’s view that popular amendment cannot be cabined by the 
formal niceties or Article V. See Ackerman, supra note 69, at 1056-69 (arguing that Constitution can 
be and has been amended by modes of popular referenda transcending purely "formal" reading of 
Article V); B. Ackerman, supra note 147 (similar). My argument is simply the structural complement 
of Professor Ackerman’s basic textual one; he points to the textual references to “Conventions” in 
Article V, whereas I am offering here a structural account of the sovereignly of the American people 
that undergirds the textual reference to “Conventions.” 

The constitutional amendments of the Progressive era carry on the Reconstruction tradition, both in 
extending participation to a group of persons previously excluded from politics by definitional Hat, see 
U.S. Const, amend. XIX (women’s suffrage), and in further eroding the Senate clause of Article V, 
see id. amend. XVII (direct election of senators). 
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3. The Role of the States 

Relocating sovereignty in the People of the United States in the late 
1780’s did not obliterate all state lines; it only established that any power 
exercised by state Peoples and state governments was ultimately subject to 
the absolute control of the American People. 187 Nothing prevented that 
sovereign from adopting a constitution that allowed state structures to con¬ 
tinue to exist and wield delegated power. 188 Such was the design of the 
Federalist Constitution. For example, Article V itself generally looked to 
states, rather than individuals, as the unit of measure for tallying ratifica¬ 
tions of constitutional amendments. 189 Indeed, states were woven into the 



167. Notwithstanding the Supreme Court’s slogan that ours is “an indestructible union, composed 
of indestructible states,” Texas v. White, 74 U.S. (7 Wall.) 700. 725 (1869), “We the People of the 
United States” may choose to destroy states by constitutional amendment. Of course, there are excel¬ 
lent reasons why we should choose not to. See infra Section III. 

More realistically, Americans might desire to amend the Constitution to require periodic redistrict- 
ing of state boundaries to ensure that the Senate’s equally represented states have equal size, or to 
modify equal representation itself. Not only would these amendments be constitutional, despite the 
special limitations of Article V s Senate clause, but such amendments could come into being even 
without satisfying the Article’s general mechanism of tallying ratification according to a one stale, one 
vote rule. To contest this is to deny the sovereign right of the People to alter their government at any 
lime for any reason, and to attempt to bind the source of alt law—the sovereign People—with a law 
of its own creation. See supra text accompanying notes 22-45. Of course, the obvious objection to my 
argument is that it ignores the clear mandate of Article V to the contrary. Only two brief responses 
can be sketched here. First, as Professor Ackerman has persuasively argued, a sensitive reading of 
Article V’s reference to “Conventions” suggests that the framers themselves recognized the futility and 
foolishness of any hard and fast mode of channelling future acts of true popular sovereignly. See 
Ackerman, supra note 69, at 1058-62; B. Ackerman, supra note 147. Second and more fundamental, 
the People of 1787 were incapable of binding a future convention of the People, even if they had tried. 
Indeed, the modes by which various state ratifying conventions exercised popular sovereignty in 
I787-I78B seemed to violate the formal provisions for constitutional amendment prescribed by pre¬ 
existing state constitutions. See A Republican Federalist, in The Antifkderai.tsts, supra note 129, 
at 112, 121-22 (Massachusetts); Pennsylvania Minority , supra note 157, at 32-33 (Pennsylvania),’ 
See generally Kahn, Gramm-Rudman and the Capacity of Congress To Control the Future, 13 Has- 
iincs Const. L.Q. 185 (1986) (discussing legitimacy problems raised whenever body tries to bind 
itself). Nor does this understanding of the inalienable right of (a deliberate majority of) the People to 
change their government render Article V a nullity. It continues to have legal force as the rule of 
recognition for ordinary constitutional amendment, and moral force as a promise made by the sover¬ 
eign-even though such a promise cannot be legally enforced by the sovereign’s judicial agents against 
the sovereign absent its ongoing consent. See infra text accompanying notes 185-88. Thus, disregard 
of Article V in, say, 1790 would have been a plain breach of faith with those who voted for the 
Constitution in reliance on the mechanisms of that Article. Any breach of faith argument, however, 
seems limited to the founding generation itself, and loses much of its force when applied to Recon¬ 
struction (when the limitations of Article V were first transcended, see B. Ackerman, supra note 147) 
or to the twentieth century; None of the original voters were/are around to call “foul” persuasively. 

168. For example, the People of America could in 1788 choose to deviate from proportionate 
representation in selecting their Senate, just as the People of Maryland did in 1776. See Md. Const 
of 1776 arts. XIV-XV, in 3 F. Thorpe, supra note 50, at 1693-94 (giving unequal sized counties 
equal weight in selecting state Senators); infra note 169. 

169. For an important qualification, sec supra notes 166-67; cf. T. Jefferson, A Draft Consti¬ 
tution for Virginia, in The portable Thomas Jefferson, supra note 102, at 242 n.l (“It is 
proposed that this bill, after correction by the Convention, shall be referred by them to the people to 
be assembled in their respective counties and that the suffrages of two thirds of the counties shall be 
requisite to establish it.”); J. Calhoun, supra note 104, at 146 (if People of America are sovereign, 
states would "bear to the Union the same relation that counties do (he states”); 6 Cong. Deb, 269 
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very fabric of the new national government’s political departments. 170 Fi¬ 
nally, and most importantly for our purposes, the Federalist Constitution 
preserved the independent lawmaking authority of state governments. The 
language of the Tenth Amendment simply distilled the underlying struc¬ 
tural logic of the original Constitution: Wherever authorized by its own 
state constitution, a state government can enact any law not inconsistent 
with the federal Constitution and constitutional federal laws. 

Thus, state governments would continue to enjoy power to make law, 
power derived from the sovereign People. To what extent did that deriva¬ 
tive “sovereignty” also imply a “sovereign” immunity from legal liability? 
To that question we now turn. 

II. Sovereign Immunity and the Federalist Constitution 

The sovereignty of “We the People of the United States” is admittedly 
an abstraction—an idea. But abstractions often have legal consequences. 
And the single idea of popular sovereignty generates a powerful set of 
legal implications covering a vast range of constitutional issues from lim¬ 
ited government and judicial review to federalism and separation of pow¬ 
ers to nullification and constitutional amendment. In one vital area of con¬ 
temporary jurisprudence, however, the Supreme Court has fashioned 
doctrine wholly antithetical to the Constitution’s organizing principle of 
popular sovereignty. By allowing both federal and state governments to 
invoke “sovereign immunity” from liability for constitutional violations, 
the Court has misinterpreted the Federalist Constitution’s text, warped its 
unifying structure, and betrayed the intellectual history of the American 
Revolution that gave it birth. In effect, the Court has transformed “sover¬ 
eignty” into the very tool of government supremacy that our Revolution¬ 
ary forebears wielded pen and sword to destroy. 171 


(1830) (remarks of Sen. Edward Livingston) (similar). 

170. See Wechsler, The Political Safeguards of Federalism: The Hole of the States in the Compo¬ 
sition and Selection of the National Government , 54 Coi.um. L. Rev. 543 (1954). The point is 
strongest with respect to the Senate, which preserved two central features of the Congress under the 
Articles: election by state legislatures and equal representation of each state. Yet even here, these 
similarities should not blind us to the many ways in which the Federalists constituted the Senate as an 
entity more nationalistic than the old Congress. The Federalists replaced bloc voting by stales with 
per capita voting by Senators; increased sixfold the term ol office (and thus enhanced the likelihood of 
Senators’ developing national sentiments and attachments); abolished recall by state legislature; elimi¬ 
nated all limitations on reelection; required salaries to be paid by the national government; and gave 
the Senate, as well as the House, powers to discipline and even expel its members and compel their 
attendance (powers lacking under the Articles, given Congress’s status as a mere diplomatic assembly). 
See 4 J. Ei.uo'l, supra note 52, at 60 (remarks or William Davie at North Carolina ratification 
convention); The Federalist on Federalism, supra note 83, at 1281-82 

171. 

Was, then, the American Revolution effected, was the American Confederacy formed, was the 
precious blood of thousands spilt, and the hard-earned substance of millions lavished, not that 
the people of America should enjoy peace, liberty, and safety, but that the governments of the 
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Although the issue of sovereign immunity for constitutional wrongs im¬ 
plicates both state and federal governments—both are limited under the 
Constitution—the issue first arose under the Federalist Constitution in 
Chisholm v . Georgia , a case concerned only with state immunity. 172 A 
detailed review of Chisholm —the first major constitutional case decided by 
the Supreme Court—will illuminate the text of the Eleventh Amendment, 
which overruled the case, as well as general structural principles of state 
and federal sovereign immunity. 

A. Chisholm v. Georgia 

In 1792, the executor of a South Carolina merchant brought an as¬ 
sumpsit action in the Supreme Court against the state of Georgia for 
breach of a war supplies contract. Georgia declined to argue the case at 
bar and instead filed a written objection asserting the state’s “sovereign” 
immunity from suit. 173 Five Justices heard the case and delivered individ¬ 
ual seriatim opinions. Perhaps because Georgia’s tactics created an awk¬ 
ward procedural posture requiring the state to present sovereign immu¬ 
nity as a jurisdictional bar rather than a defense on the merits of 
assumpsit, all five Justices tended to collapse the two distinct questions 
posed by the case. First, the jurisdictional issue proper: Did the Court 
have original jurisdiction to entertain the case? Second, the rule of deci¬ 
sion question: Did an action in assumpsit lie in federal court for a state’s 
breach of a contract it had made with a citizen? Four Justices answered 
yes to both questions; Justice Iredell dissented. 

The jurisdictional issue called for close examination of Article III and 
the Judiciary Act of 1789. The former vests the federal judiciary with 
jurisdiction over nine separate but overlapping categories of cases. The 
first three are defined by subject matter; all federal question and admi¬ 
ralty cases, for example, are cognizable in federal court regardless of the 
identity of the parties to the suit. The last six categories are defined by 
party status. Federal diversity jurisdiction over controversies “between cit- 


individual States, ihai particular municipal establishments, might enjoy a certain extent of 
power and be arrayed with certain dignities and attributes of sovereignty? We have heard of 
the impious doctrine in the old world, that the people were made for kings, not kings for the 
people. Is the same doctrine to be revived in the new, in another shape—that the solid happi¬ 
ness of the people is to be sacrificed to the views of political institutions of a different form? It 
is too early for politicians to presume on our forgetting that the public good, the real welfare of 
the great body of the people, is the supreme object to be pursued; and that no form of govern¬ 
ment whatever has any other value than as it may be fitted for the attainment of this object 
... . [A]s far as the sovereignly of the States cannot be reconciled to the happiness of the 
people, the voice of every good citizen must be. Let the former be sacrificed to the latter. 

Thk Fkdkhai.ist No. 45, at 289 (J. Madison). 

172. 2 U.S. (2 Datl.) 419 (1793). 

173. C. Jacobs, Thu Ei.kvknth Amkndmknt and Sovcrkion Immunity 48 (1972). 
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izens of different states” is today probably the best known example, but 
three other diverse party categories are of special importance in framing 
the issue of state sovereign immunity: “Controversies between two or 
more States;—between a State and Citizens of another State; (and be¬ 
tween] ... a State . . . and foreign States, Citizens or Subjects.” 174 Even 
in the absence of a federal question or admiralty issue, any of these di¬ 
verse party configurations suffices to confer federal jurisdiction. Indeed, in 
these three state diversity categories, Article III provides for original juris¬ 
diction in the Supreme Court itself, a grant confirmed by the language of 
section 13 of the Judiciary Act of 1789. ,7S 

As a civil suit brought by a citizen of one state against another state, 
Chisholm seemed to fall squarely within the language of both Article III 
and the Judiciary Act. Georgia apparently argued that these texts should 
be read to confer jurisdiction only where a state brought suit against an 
out-of-state citizen, but not vice versa. 176 Yet as the four majority Justices 
noted, the text of Article III on its face applies symmetrically to both 
party alignments. 177 The implication of symmetry is even stronger in the 
language of section 13, 178 given that other portions of the Judiciary Act 
are expressly asymmetric. 17 ® 

In response to the contention that Georgia’s sovereign status required 
an extremely narrow reading of the jurisdictional provisions of Constitu¬ 
tion and statute—an early version of a strict construction, states’ rights, 
clear statement doctrine—the majority Justices offered two related argu¬ 
ments. First, American states were not “sovereign” in the same way Eu¬ 
ropean governments claimed to be: 


174. U.S. Const, arl. HI, § 2, para. 1, 

175. Section 13 provides: 

[T]he Supreme Court shall have exclusive jurisdiction of all controversies of a civil nature, 
where a state is a party, except between a state and its own citizens; and except also between a 
state and citizens of other states, or aliens, in which latter case it shall have original but not 
exclusive jurisdiction. 

1 Slat. 73, 80 (1789). 

176. Professor Maeva Marcus has kindly furnished me with a copy of a Dec. 14, 1792 resolution 
of the House <il Representatives of Georgia, which apparently served as the text of Georgia's remon¬ 
strance before the Supreme Court. See General Advertiser (Philadelphia), Feb. 6, 1793. 

177. See, e.g., Chisholm, 2 U.S. at 466 (opinion of Wilson, J.) ("Causes, and not parties to 
causes, are weighed by justice, in her equal scales: On the former solely, her attention is fixed: To the 
latter, she is, as she is painted, blind.") (emphasis deleted). 

178. See supra note 175. 

179. In implementing the Article III grant of jurisdiction over “controversies to which the United 
States shall be a Party,” section 9 of the Act provided for district court jurisdiction only when the 
United States was parly plaintiff. Section 13 itself distinguished between suits brought against “am¬ 
bassadors, or other public ministers” and suits brought by them. 

It is unlikely that Congress overlooked the issue of a state defendant’s amenability to suit at the 
behest of an out-of-state citizen plaintiff, for the issue had been hotly debated only months earlier 
during the ratification process. See Fletcher, supra note 81, at 1047-52; Gibbons, The Eleventh 
Amendment and State Sovereign Immunity: A Reinterpretation, 83 Colum. L. Rev 1889 1902-14 
(1983). 
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In Europe the sovereignty is generally ascribed to the Prince ; here it 
rests with the people; there, the sovereign actually administers the 
Government; here, never in a single instance; our Governors are the 
agents of the people .... 

[Federal jurisdiction] enforces this great and glorious principle, 
that the people are the sovereign of this country, and consequently 
that fellow citizens and joint sovereigns cannot be degraded by ap¬ 
pearing with each other in their own Courts to have their controver¬ 
sies determined. 180 

Second, in adopting the Constitution, the sovereign American People 
had imposed important limitations on the “sovereign” powers of state of¬ 
ficers, limitations that necessarily implied that states could be sued in fed¬ 
eral court. Article III conferred federal jurisdiction in controversies “be¬ 
tween two or more States.” Obviously, one of these states had to be a 
defendant; the provision was meaningless otherwise. 181 Similarly, effective 
vindication of various individual constitutional rights against states might 
require a compulsive suit against the state itself in federal court under the 
Article III grant of federal question jurisdiction. 182 These provisions, the 
majority Justices noted, argued conclusively against any general theory of 
a state’s “sovereign” immunity from suit in federal court. 

Up to this point, the majority’s logic was impeccable. Yet upon reach¬ 
ing this analytic juncture, the majority leaped to a conclusion that simply 
did not follow from its premises, committing what in our post-FnV 183 
world seems an obvious category mistake. Having established the Court’s 
power to entertain the case (and the suability of Georgia in a jurisdic¬ 
tional sense), the majority proceeded to opine that a cause of action in 
assumpsit would properly lie (and that the state was properly suable in 
this substantive sense) notwithstanding any immunity from assumpsit lia¬ 
bility under state law. 184 Under the common law of Georgia and, appar¬ 
ently, every other state, no cause of action lay for a breach of contract by 
the state itself. At common law, such contracts, though perhaps morally 
binding, were not legally enforceable. 186 


180. Chisholm, 2 U.S. at 472, 479 (opinion of Jay, C.J.). 

181. See id. at 421-22 (oral argument of Edmund Randolph); id. at 450-51 (opinion of Blair, J.); 
id. aL 466-07 (opinion of Cushing, J.); id. at 473 (opinion of Jay, C.J.). 

182. See id. at 422 (oral argument of Randolph); id. at 465 (opinion of Wilson, J.); id. at 468 
(opinion of Cushing, J.). 

183. Erie R.R. v. Tompkins, 304 U.S. 64 (1938) (federal jurisdiction does not necessarily include 
power to disregard state substantive law as rule of decision in federal court). 

184. Chief Justice Jay’s opinion on this point, however, is murky. Despite broad language in 
earlier passages, his final paragraph seems to leave open the possibility of recognizing future substan¬ 
tive defenses raised by the state defendant. See Chisholm, 2 U.S. at 479, 

185. As Alexander Hamilton wrote: “The contracts between a nation and individuals are only 
binding on the conscience of the sovereign, and have no pretensions to a compulsive (i.e., legal) force. 
They confer no right of action independent of the sovereign will.” The Federalist No. 81, at 488 
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What, then, justified the majority’s disregard of Georgia’s immunity 
from liability under her own law? After all, the Tenth Amendment 
plainly reserves to states the power to fashion any law, common or statu¬ 
tory, not inconsistent with the higher laws of the federal Constitution, 
congressional statutes, or slate constitutions. Indeed, section 34 of the Ju¬ 
diciary Act—the so-called Rules of Decision Act—expressly charges fed¬ 
eral courts to follow “the laws of the several states” as residuary “rules of 
decision” in trials at common law. 189 

We must be clear about what the Court did not say. The majority Jus¬ 
tices did not claim that Georgia’s common law rule of state immunity 
violated any higher law, constitutional or statutory. In particular, they did 
not claim that such a common law rule might violate the Constitution’s 
contracts clause. 187 Plaintiff never raised the contracts clause or any other 
violation of federal right. Jurisdiction rested exclusively on diverse party 
status. Indeed, had the Court viewed Chisholm as a contracts clause case 
as well as a diverse party suit, a serious question might have arisen about 
its appropriateness for the original jurisdiction of the Supreme Court, 
whose general federal question jurisdiction was only appellate. 108 

The majority’s only arguments for recognizing an assumpsit cause of 
action against Georgia were arguments sounding in what would today be 
labelled “general common law.” In this respect, Chisholm anticipated 
Swift v. Tyson, 169 which allowed federal courts sitting in diversity cases to 
disregard state common law as defined by state courts, and instead fashion 
their own judge-made law. At oral argument in Chisholm , plaintiff ar- 


(emphasis added). 

186. The Judiciary Act of 1789, § 34, 1 Slat. 73, 92. As an assumpsit action in federal court, 
Chisholm fell squarely within the terms of section 34, yet none of the five Justices mentioned that 
section. 

187. Although Chisholm does contain several references to the clause, see 2 U.S. at 422 (oral 
argument of Randolph); id. at 465 (opinion of Wilson, J.); id. at 469 (opinion of Cushing, J.), these 
were simply illustrative of future cases that might come before the Court. 

188. This question was eventually resolved in Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 (1821). 

In light of subsequent cases like Fletcher v. Peck, 10 U.S. (6 Cranch.) 87 (1810) (applying con¬ 
tracts clause to state contracts), the absence of the contracts clause from the analysis and oral argu¬ 
ment in Chisholm seems curious. One possible explanation is that the clause was not intended to have 
any retroactive effect on contracts with states made before ratification. To give slate creditors a legally 
enforceable claim when they had only bargained for a moral obligation might have been viewed as 
unjust enrichment. Indeed, such a dramatic change in legal rules in the middle of the contract seems 
wholly antithetical to the spirit of the contracts clause itself. See Chisholm 2 U.S. at 479 (opinion of 
Jay. C.J.) (“I am far from being prepared to say that an individual may sue a State on bills of credit 
issued before the Constitution was established, and which were issued and received on the faith of the 
State, and at a time when no ideas or expectations of judicial interposition were entertained or con¬ 
templated,”). Alternatively, perhaps the clause was designed only to prevent the impairment of a pre¬ 
existing legal obligation, but not to create a legal obligation where none had previously existed, as 
with stale contracts. Under this logic, Fletcher itself is suspect. This thesis might also explain why 
Hamilton nowhere mentions the contracts clause to qualify his sweeping claim that state contracts 
never legally bind the state. 

189. Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842). 
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gued that assumpsit liability followed automatically from the state's ca¬ 
pacity, as a juridical entity, to make a promise. The continental jurist 
Vattel was the only authority cited for this bold proposition. 160 Similarly, 
Justice Wilson simply invoked “general principles of right and equality” 
and “general jurisprudence” in support of his claim that “a State, for the 
breach of a contract, may be liable for damages.” 161 

Indeed, the state-citizen diversity case of Chisholm foreshadowed the 
citizen-citizen diversity suit of Swift in an even more precise way: 
Whereas Swift established a jurisprudence of general commercial law, 
Chisholm rested in part upon principles of general corporate law. Accord¬ 
ing to Justice Cushing, “[A]ll states whatever are corporations or bodies 
politic. The only question is, what are their powers? ... I think assump¬ 
sit will lie, if any suit; provided a state is capable of contracting.” 162 A 
similar general corporate law motif can be heard in Chief Justice Jay’s 
language: 

[T]he obvious dictates of justice, and the purposes of society . . . 

[demand that] in certain cases one citizen may sue forty thousand; 
for where a corporation is sued, all the members of it are actually 
sued, though not personally, sued .... Will it be said, that the fifty 
odd thousand citizens in Delaware being associated under a State 
Government, stand in a rank so superior to the forty odd thousand of 
Philadelphia, associated under their charter , that although it may 
become the latter to meet an individual on an equal footing in a 
Court of Justice, yet that such a procedure would not comport with 
the dignity of the former? 163 


Although Justice Iredell dissented, his opinion accepted many of the 
majority’s premises. He wholeheartedly agreed with the majority view 
that ultimate sovereignty lay in the People; that by adopting the Constitu¬ 
tion, the People had imposed important limitations on states; and that 
states were therefore sovereign only in a limited and derivative sense. 164 


190. Chisholm , 2 U.S. at 428. 

191. Id. ai 456, 458, 465. 

192. Id. at 468-69. 

193. Id. at 472 (emphasis altered). 

194. 

Every state in the Union in every instance where its sovereignty has not been delegated to the 
United States, I consider to be as completely sovereign, as the United Slates arc in respect to 
the powers surrendered. The United Slates are sovereign as to all the powers of Government 
actually surrendered. 

Id. at 435 (emphasis omitted). Further, he wrote, states possess “as to every thing simply relating to 
themselves, the fullest powers nr sovereignty, and yet in some other defined particulars [arel subject to 
a superior power composed out or themselves for the common welfare of the whole." Id. at 447. Both 
state and central governments derive “authority from the same pure and sacred sourcc|;] . . . The 
voluntary and deliberate choice of the people." Id. at 448, 
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Indeed, Iredell even acknowledged that for some purposes, states might 
usefully be treated as corporations. 196 On all these basic points, then, the 
Chisholm Court was unanimous. 

Yet for Iredell these premises did not lead to the majority result of a 
general federal corporate law of state assumpsit liability. If the majority 
anticipated Swift v. Tyson's doctrine of a general federal common law, 
Iredell presaged Erie Railroad Co. v. Tompkins' repudiation of that doc¬ 
trine. 188 The liability of the state in assumpsit, he argued, should be deter¬ 
mined not by general federal common law, but by antecedent state law. 197 
And under a state common law rule of unquestioned constitutionality, no 
assumpsit lay against Georgia. For Iredell, Georgia’s “sovereign” immu¬ 
nity was therefore exactly coextensive with her derivative “sovereign” 
lawmaking capacity: A state could use its lawmaking power to adopt rules 
immunizing itself from liability, as long as such immunity frustrated no 
higher-law restrictions on the state’s limited sovereignty. 

Thus, Iredell carefully limited his discussion to pure diverse party cases 
against states, in which jurisdiction did not rest upon a substantive federal 
cause of action based on a congressional statute or the self-executing pro¬ 
visions of the Constitution. The particular question before the Court was 
for Iredell a narrow one: “(W]ill an action of assumpsit lie against a 
State? This particular question [must be] . . . abstracted from the general 
one, viz. Whether, a State can in any instance be sued?” 198 Although no 
assumpsit suit lay against Georgia on principles of “general jurispru¬ 
dence,” Iredell conceded that a different result might obtain in a federal 
question case “relating] to the execution of the . . . authorities of the 
general Government (which it must be admitted are full and discretion¬ 
ary, within the restrictions of the Constitution itself)-” In such cases, state 
“sovereignty has . . . been . . . delegated to the United States . . . 


195. Id. at 447 (quoted supra text accompanying note 36). For further illustrations of the Feder¬ 
alists’ self-conscious analogy between slate governments and corporations, see l M. Farrand, supra 
note 40, at 331-32 (remarks of Rufus King); id. at 323, 328 (remarks of Hamilton); id. at 357, 471 
(remarks of Madison); id. at 552 (remarks of Gouverneur Morris); Gibbons, supra note 179 at 
1896-98. 

196. See supra note 183. 

197. Since he read the relevant congressional statutes to incorporate state law, Iredell did not 
reach the question of congressional power to displace slate law rules of decision in diversity-type 
controversies. On this count, the Erie Court went further when it suggested that the diversity and 
necessary and proper clauses standing alone did not empower Congress to enact a general federal 
statutory rule of decision or to authorize a general federal common law. 

Iredell also diverged from Erie in his emphasis on state law at the time of the ratification of the 
Constitution and adoption of the Judiciary Act instead of at the lime of the lawsuit. This freezing of 
state law more closely resembles the static conformity methodology of the federal Process Acts of 1789 
and 1792, see C, Wright, Thk Law of Fkdkkai. Courts § 61 (4th ed. 1983), than the dynamic 
conformity methodology required by Erie and the Rules of Decision Act. On this point, as elsewhere, 
the Chisholm Court s failure to focus on the latter act both reflected and generated dubious analysis. 

198. Chisholm, 2 U.S. at 430. 
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wherein the separate sovereignties of the States are blended in one com¬ 
mon mass of supremacy.” 199 

In closing, Iredell did write that he was inclined to believe that full 
vindication of congressionally-created and constitutional rights would 
never require “a compulsive suit against a State for the recovery of 
money.” However, he took special pains to make clear that his musings on 
this “delicate topic” were pure dicta subject to reconsideration should the 
issue squarely arise in a subsequent case. 200 

B. The Eleventh Amendment 

The Court’s decision in Chisholm provoked a chorus of calls around the 
country for a constitutional amendment. The text eventually agreed 
upon—“The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against one 
of the United States by Citizens of another State, or by Citizens or sub¬ 
jects of any Foreign State”—was undeniably designed to repudiate the 
majority analysis in Chisholm and overrule its holding. From that simple 
starting point, the Supreme Court has arrived at the following interpreta¬ 
tion of the case and the Amendment: The defect of Chisholm was its fail¬ 
ure to recognize absolute state sovereign immunity from citizen suits in all 
circumstances, and this defect was corrected by enshrining such immunity 
in the Constitution. No individual can sue her own or any other state in 
federal court unless the defendant’s constitutional immunity is in some 
special way waived or abrogated. 201 Sovereign immunity ousts all federal 
jurisdiction, whether in law, equity, or admiralty; whether the suit is 
based on state law, congressional statute, or the Constitution itself; and 
whether or not state liability would most fully remedy a constitutional 
wrong perpetrated by the state itself. The state thus enjoys “sovereign” 
immunity even when it has violated a limitation on that sovereignty im¬ 
posed by the ultimate sovereign, the American People. 

All of this is, in a word, nonsense. There exists another reading of the 


199. Id. at 432. 435. 

200. Id. at 449-50. 

201. The Court has conceded that Congress has power under the Civil War Amendments to 
abrogate states’ immunity, see Fitzpatrick v. Bitzer, 427 U.S. 445 (1976). and that a state may waive 
its immunity, see Clark v. Barnard, 108 U.S. 436 (1883), but has manipulated clear statement doc¬ 
trines to choke off both abrogation and waiver, see Atascadero Slate Hosp. v. Scanlon, 473 U.S. 234 
(1985); Quern v. Jordan, 440 U.S. 332 (1979); Edclman v. Jordan, 415 U.S. 651 (1974). The Court's 
claim that this hostility is justified by its general rule against inferring "the surrender of constitutional 
rights,’ 1 Atascadero , 473 U.S. at 238 n.l, is doublespeak. Current Eleventh Amendment jurisprudence 
typically protects a classic unconstitutional right—the right of the state to violate plaintiffs’ constitu¬ 
tional rights and gel off scot-free. As for the Court’s self-proclaimed concern with avoiding construc¬ 
tive waivers of constitutional rights, consider Wainwrighl v. Sykes, 433 U.S. 72 (1977) (expanding 
category of waiver of constitutional rights by criminal defendants). 
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Eleventh Amendment that does far more justice to constitutional text, his¬ 
tory, and structure. More important, this neo-Federalist reading does far 
more justice to the People of the United States, to those revolutionaries 
who dedicated their lives to bequeath us limited governments, and to those 
today who claim their distinctive legacy of the rule of law under constitu¬ 
tional government. Under this reading, the defect of Chisholm was its dis¬ 
placement of the prevailing state common law of government immunity 
with a “general” common law of state assumpsit liability in a case 
presenting no question of substantive federal law. The Amendment’s 
cure for Chisholm's case of Swift's disease, however, was not the Erie pre¬ 
scription that federal courts follow state law in diverse party cases, but the 
simple elimination of two categories of diverse party jurisdiction: those 
involving noncitizen or foreign plaintiffs and state defendants. 202 This ju- 


202. This way of conceptualizing Chisholm and the Eleventh Amendment raises two interesting 
questions. First, why did the framers of the Amendment opt for jurisdictional repeal instead of an 
Krie- style rule of decision amendment? Second, if the evil of Chisholm was simply its creation of a 
federal common law, why didn’t the Eleventh Amendment’s jurisdictional repeal include ordinary 
diversity cases as well, where federal courts predictably might also attempt to apply (and in fact later 
did apply) a general federal common law? Each question admits of a variety of answers, only a few of 
which may be tentatively sketched here. 

In answer to the first question, 1 would stress that: (1) Following Georgia’s lead in Chisholm itself, 
states’ rights advocates tended to frame the sovereign immunity issue in jurisdictional (and not rule of 
decision) terms, a conceptualization that tended to lead to a jurisdictional solution. (2) A clear rule of 
decision amendment strictly binding federal courts might well have been more difficult to draft than a 
jurisdictional repeal that could simply track the language of Article HI. After all, the language of the 
Rules of Decision Act itself seems crystalline, yet all of the Justices in Chisholm had ignored it. (3) 
States’ rights advocates, distrustful of the ways in which federal courts might continue to manipulate 
rules of decision once seized of jurisdiction, may well have preferred a clear repeal of federal jurisdic¬ 
tion. (4) Federalists committed to a strong national judiciary may also have preferred jurisdictional 
repeal as setting a less dangerous precedent than an amendment directing federal courts on how to 
decide cases on the merits. CJ. United States v. Klein, 80 U.S. (13 Wall.) 128 (1871) (suggesting 
constitutional limits on congressional power to dictate how Article III courts decide cases). 

In answer to the second question, I would note that: (I) Shortly after the adoption of the Eleventh 
Amendment, proposals to repeal diversity jurisdiction were in fact made. See infra note 233. (2) 
Symbolically and ideologically, states’ rightists found the prospect of a federal common Jaw in diver¬ 
sity cases less offensive than federal common law liability of (he stale itself (3) Politically, the highly 
charged issue of repayment of state Revolutionary War debts directly implicated the citizen-state di¬ 
versity clauses but not the ordinary citizen-citizen diversity clause. See Cohens v. Virginia, 19 U.S. (6 
Wheat.) 264, 406 (1821) (Amendment animated by specific concern over war debt, rather than gen¬ 
eral theory of stale sovereignty); Gibbons, supra note 179, at 1926-41. (4) Doctrinally, a federal 
common law in at least some citizen-citizen diversity cases was probably seen as less offensive to 
states’ rightists than an analogous common law in citizen-state diversity cases like Chisholm. In 
Chisholm-iype cases, the law of virtually every state was identical in immunizing the state from suit 
absent its consent. A federal common law rule of liability would therefore displace the policy of all the 
states. In the quintessential citizen-citizen diversity case, however, state law would predictably differ: 
Northern state laws would be pro-creditor; Southern laws, pro-debtor. In a typical diversity suit be¬ 
tween a Northern creditor and a Southern debtor, a "neutral” federal common law rule “splitting the 
difference" between divergent state laws (each biased by parochialism) would be comparatively less 
threatening to states’ rights, since not even a slate law rule of decision would satisfy “sovereign” 
demands of all interested states. Blind federal court deference to the law of one state would necessarily 
be at the expense of the "stales’ rights” of the other state. Pul another way, the justification for federal 
jurisdiction—and even a federal common law in some situations—was much stronger in citizen-citizen 
diversity cases where predictable stale court parochialism at the choice of law stage might have exac- 
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risdictional repeal, however, was not designed as a barrier cutting across 
the other jurisdictional grants of Article III. The party alignments speci¬ 
fied by the Eleventh Amendment would no longer provide an independent 
basis for jurisdiction (as they had in Chisholm ), but the existence of such 
an alignment would not oust jurisdiction that was independently 
grounded—for example, in federal question or admiralty cases. 203 

1. The Inadequacy of Current Doctrine 

If the Eleventh Amendment was meant to enshrine the general immu¬ 
nity of state “sovereigns” from private suits in federal courts, it was abys¬ 
mally drafted. Not only does the text nowhere mention “state sovereign 
immunity,” but the limitations in the text itself are inexplicable if we 
assume (as does the Court) that the Amendment’s purpose was to secure 
general immunity. 

The last fourteen words of the Amendment plainly restrict its scope to 
suits in which noncitizens are plaintiffs. Yet if, as the Court has held, the 
Amendment’s framers meant to bar federal jurisdiction over federal ques¬ 
tion suits brought by noncitizens, 204 why did the framers not also oust 
federal jurisdiction in analogous federal question suits brought by citizens, 
where the possibilities of state court prejudice were far smaller? It is hard 
to believe that the framers with one hand invoked federal power to protect 
out-of-staters with the diversity and privilege and immunity clauses while 
with the other hand seeking to discriminate against them with the Elev¬ 
enth Amendment. 208 The Amendment’s limitation to cases “in law and 
equity” is also curious if the Amendment is read to embody a general 
principle of sovereign immunity. The three basic categories of cases famil¬ 
iar to the framers were law, equity, and admiralty. 206 If the states were to 
be immune in law and equity, why not in admiralty as well? 


crbated relations among states. See Friendly, In Praise of Erie— and of the New Federal Common 
Law, 39 N.Y.U. L. Rkv. 383, 401-02 (1964). State court comity and reciprocity were far more likely 
in Chisholm-\ype cases where fewer conflicts among slate laws would exist. 

203. Professor Willie Fletcher and Judge John Gibbons have both recently published important 
articles that offer readings of the Eleventh Amendment similar to the one put forth here. See Fletcher, 
supra note 81; Gibbons, supra note 179; see also Atascadero , 473 U.S. at 258-90 (Brennan, J., 
dissenting) (following Fletcher-Gibbons approach to Eleventh Amendment). Although Professor 
Fletcher, Judge Gibbons, and I ail reach similar conclusions about the Amendment's meaning, wc do 
so by way of somewhat different paths. While Professor Fletcher stresses the importance of federal 
court jurisdiction over cases involving federal statutes, and Judge Gibbons emphasizes the need for 
such jurisdiction in treaty cases, my main emphasis is on the third prong of “federal question” juris¬ 
diction; cases arising under the Constitution itself. I also seek to locate the Eleventh Amendment in a 
more general structural framework of Federalist sovereignty theory, implicating federal as well as 
stale sovereign immunity. 

204. See, e.g., Louisiana v. Jumel, 107 U.S. 711 (1883). 

205. See infra text accompanying note 236. 

206. See 3 J. Story, supra note 21, § 1683 (“(A] suit in the admiralty is not, correctly speaking, 
a suit in law, or in equity; but is often spoken of in contradistinction to both."); Amar, supra note 9, 
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The Supreme Court has resolved the tension between comprehensive 
sovereign immunity and the textual restrictions of the Eleventh Amend¬ 
ment by finding immunity in cases where the Amendment by its own 
terms does not apply. In Hans v. Louisiana, 207 the Court held that fed¬ 
eral jurisdiction was ousted where a citizen had sued his own state. Hans 
was a case arising under the federal Constitution—this time, the plaintiff 
had claimed that his state was violating the contracts clause—so federal 
jurisdiction was rooted in the “arising under” clause of Article III; never¬ 
theless, the Court extended the sovereign immunity bar of the Eleventh 
Amendment to block the suit. Similarly, in Ex parte New York 208 plain¬ 
tiffs’ federal suit in admiralty was supported by an explicit grant of Arti¬ 
cle III jurisdiction—the “admiralty and maritime” clause—but jurisdic¬ 
tion was ousted by the Supreme Court’s extension of the Eleventh 
Amendment bar. 

A coherent vision of blanket state sovereign immunity virtually compels 
the results in Hans and Ex parte New York ; if noncitizen suits are barred 
in law and equity, there is simply no good reason not to extend sovereign 
immunity to citizen and admiralty suits. The problem, of course, is that 
the results in Hans and Ex parte New York contradict the unambiguous 
limitations of the Eleventh Amendment’s text—a contradiction that sug¬ 
gests the clear error of the Supreme Court’s first interpretive premise that 
the Amendment is in fact concerned with sovereign immunity. If coher¬ 
ence of general sovereign immunity doctrine is achieved only by mangling 
the Amendment’s text, the obvious lesson should be that the Amendment 
was not designed to embody any such doctrine. 

Worse yet, Hans and Ex parte New York succeed in patching holes in 
the Court’s sovereign immunity theory only by tearing constitutional 
fabric in other spots. Even in some areas where Congress may constitu¬ 
tionally regulate state behavior, the Supreme Court denies it the power to 
provide for full enforcement of its regulations in federal court. By reading 
the Eleventh Amendment’s “state sovereign immunity” restrictions on fed¬ 
eral judicial power to go far beyond the Tenth’s “residuary state sover- 


ai 253. 

207. 134 U.S. I (1890). Strictly speaking, it appears that the Hans Court rested its decision not 
on the Eleventh Amendment itself, but on genera) principles of state sovereign immunity tacitly limit¬ 
ing Article HI. Subsequent opinions of the Court, however, have cited Hans as an Eleventh Amend¬ 
ment case, see, e.g., Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 (1985), once again demon¬ 
strating the Court's tendency to equate the Amendment with the very different principle of sovereign 
immunity. See, e.g., Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 98 (1984) (Amend¬ 
ment’s "greater significance lies in its affirmation that the fundamental principle of sovereign immu¬ 
nity limits the grant of judicial authority in Art. Ill”); Ex parte New York, 256 U.S. 490, 497 (1921) 
("That a State may not be sued without its consent is a fundamental rule of jurisprudence ... of 
which the Amendment is but an exemplification.”). 

208. 256 U.S. 490 (1921). 
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eignty” restrictions on federal legislative power, the Court has created a 
curious category of cases in which Congress may pass laws operating di¬ 
rectly on states that can be enforced (if at all) 209 only in state courts. 210 
The result is an inexplicable throwback to the jurisdictional regime of the 
Articles of Confederation, which the Federalists viewed as “extremely de¬ 
fective” and violative of obvious first principles of government. 211 “If there 



209. The obligation of state courts to entertain all federal claims that federal courts are barred 
from hearing by the Court's sovereign immunity doctrine rests largely on the slender dicta of General 
Oil Co. v. Crain, 209 U.S. 211, 226-27 (190S). Cf. Employees v. Department of Pub. Health Sc 
Welfare, 411 U.S. 279, 293-98 (1973) (Marshall, J., concurring in result) ("The issue ... is merely 
the suseeptability of the States to suit before federal tribunals.”); Atascadero, 473 U.S. at 240 n.2 
(structure of federalism determines which court will hear complaints against stale, not whether they 
will be heard). 

210. See, e.g., Atascadero, 473 U.S. 234; Employees, 411 U.S. 279. 

211. See Osborn v. Bank of United States, 22 U.S. (9 Wheat.) 738, 818-19 (1824) (Marshall, 
C.J.). It might be argued that Congress had no power under the original Constitution to legislate 
directly on slates qua states. This argument, however, has properly been rejected by the Supreme 
Court. See, e.g., Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985); see also The 
Federalist No. 36, at 220-21 (A. Hamilton) (federal government may continue to levy requisitions 
on state governments); Marlin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 343 (1816) (“It is a 
mistake [to think] that the constitution was not designed to operate upon states, in their corporate 
capacities." (emphasis added)); Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 464 (1793) (opinion of 
Wilson, J.) (similar). In any event, the basic point is simply that if and when Congress may constitu¬ 
tionally pass laws directly binding states, federal courts may not be barred from deciding all cases 
arising under these laws. 

The Court has recently hinted in a footnote that state courts may be obliged to entertain suits that 
the Eleventh Amendment withholds from federal courts, and that these state court dispositions of 
federal questions can be reviewed on appeal by the Supreme Court. Atascadero, 473 U.S. at 238 n.2. 
This concession is inadequate and incoherent. It is inadequate because it still denies Congress power 
to use federal trial courts to enforce its own laws. The Court's position is exactly the one staked out 
by the extreme Anti-Federalist opponents of the Constitution, like Luther Martin, who argued that 
the national judiciary should only be allowed to exercise appellate review over state trial courts. Be¬ 
cause the Federalists knew that state trial courts could not always be trusted to enforce federal rights, 
and that federal appellate review would not always suffice to protect these rights against state court 
hostility or indifference, they insisted— successfully —upon empowering Congress to establish federal 
trial courts that could entertain all federal cases. Atascadero's approach simply ignores the great 
Madisonian compromise at the base of Article III. See Amar, supra note 9, at 212-14, 233. The 
Court’s concession is incoherent because it, in effect, forces state courts to hear certain suits—if there 
is no compulsion, the Court’s point is meaningless—and then uses the state “consent” thus extorted to 
support federal appellate jurisdiction. 

Just as the Federalists designed the federal judicial power to be coextensive with the legislative, 
they designed the original jurisdiction of lower federal courts to be potentially coextensive with the 
Supreme Court's appellate jurisdiction. Atascadero thus knocks out two of the basic pillars of Article 
III, both prominently featured in each of the three great Marshall Court opinions on federal jurisdic¬ 
tion; Osborn, 22 U.S. at 818-21; Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 384-99 (1821); Mar¬ 
tin, 14 U.S. at 329-36. 

Elsewhere in the same footnote, the Court serves up the following misstatements: “our Eleventh 
Amendment doctrine is necessary to support the view of the federal system held by the Framers of the 
Constitution”—nothing could be further from the truth, see infra text accompanying notes 235-36; 
“the Framers believed that the Slates played a vital role in our system and that strong state govern¬ 
ments were essential to serve as a 'counterpoise' to the power of the Federal Government”—a state¬ 
ment that is profoundly true but equally irrelevant in a suit brought by a citizen claiming that a state 
has violated federal law; and "(t]hc Constitution never would have been ratified if the States and their 
courts were to be stripped of their sovereign authority except as expressly provided by the Constitution 
itself (emphasis added)—a statement flatly contradicted by Madison in The Federalist No. 44, at 
283-86 (noting framer’s self-conscious choice to avoid word “expressly” in Constitution’s “necessary 
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are such things as political axioms, the propriety of the judicial power of a 
government being coextensive with its legislative may be ranked among 
the number.” 31 * The Federalist Constitution’s provision that the federal 
judicial power under Article III would extend to all cases arising under 
laws passed under Article I could not have more plainly repudiated the 
Confederation’s jurisdictional scheme. 213 And federal question suits 
brought against states themselves are exactly the sort of cases in which 
state courts are most likely to lack the commitment and political indepen¬ 
dence to enforce federal rights unflinchingly. 214 

The Federalist Constitution also guaranteed that federal jurisdiction 
would extend to all cases arising under the Constitution itself. Federal 
judges insulated from parochial politics were to play a special role in safe¬ 
guarding various constitutionally guaranteed individual rights against 
state governments. 218 The Supreme Court’s Eleventh Amendment juris¬ 
prudence mocks these solemn promises: Federal jurisdiction is barred even 
when citizens seek relief against states that have violated constitutional 
rights. 

The Court itself has recognized the problems of following general sov¬ 
ereign immunity to its logical conclusion, and has therefore tried to limit 
that immunity through various doctrinal gymnastics and legal fictions. 
The most famous, the fiction of Ex parte Young, 216 allows citizens to sue 
for injunctive relief against a state violating the federal Constitution or 


and proper" clause because of problems created by inclusion of word in Articles of Confederation, 
1761, art. II), and the first Congress, see 1 Annaus of Cong. 790 (J. Gales ed. 1789) (objecting to 
attempt to insert “expressly" into Tenth Amendment), and Chief Justice Marshal] in McCulloch v. 
Maryland, 17 TJ.S. (4 Wheat.) 316, 406 (1819) (making same point about Tenth Amendment). 

To top it all off, the Court cites—of all things— Martin v. Hunter’s Lessee to support its vision of 
federalism. This citation does a disservice to the memory of Joseph Story, whose vision of federal 
jurisdiction simply could not be more distant. See Amar, supra note 9, at 210-15. Compare Stone v. 
Powell, 428 U.S. 465, 493 n.35 (1976) (citing Martin in support of proposition that state judges and 
federal judges are fungible) with /Martin, 14 U.S. at 344-47 (explicitly denying such fungibility). The 
Atascadero footnote is emblematic of the Burger Court’s sloppy use of history and misunderstanding 
(or deliberate perversion) of the Federalist tradition. 

212. Thk Fkdkkai.i.sT No. 80, at 476 (A. Hamilton); see also Amar, supra note 9, at 250-52 
(discussing axiom of coextensive jurisdiction); Fletcher, supra note 81, at 1074 (same). 

213. It is, of course, possible to read the Eleventh Amendment as radically inconsistent with the 
provisions of the original Constitution—after all, the Amendment did modify the Philadelphia docu¬ 
ment. Nevertheless there are compelling reasons not to read the Amendment as a gross rupture of 
constitutional first principles. See infra text accompanying note 236. 

214. As a logical matter, the gap between federal legislative and judicial power was created not by 
Hans itself but by reading the Amendment as a jurisdictional bar ousting federal question jurisdiction 
whenever there exists a certain party configuration. The roots of this mistake lie in a case, decided a 
few years before Hans , that raised a similar contracts clause issue, Louisiana v. Jumci, 107 U.S. 711 
(1883). Th ejumel suit, however, was brought by a non-Louisianian, and thus the Court held that 
federal question jurisdiction was ousted by the literal words of the Eleventh Amendment. As a practi¬ 
cal matter, Hans is the more important case since it dramatically enlarges the jurisdictional hole 
created by Jumel\ most federal question claims against slates are claims against one’s own state. 

215. See Amar , supra note 9, at 222-29, 246-50; supra text accompanying notes 64-65. 

216. 209 U.S. 123 (1908). 
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federal statutes by pretending to sue a state official. The Young fiction 
covers suits against officers in their official capacities—suits that can com¬ 
pel officers to pay money out of the state treasury, rather than their own 
pockets.* 17 The fiction that such suits are merely brought against individ¬ 
uals, and not the state, is transparent. The “state” itself, after all, is an 
artificial juridical person and can act only through state officials. If these 
women and men are enjoined in their official capacities then, as a practi¬ 
cal matter, the state is itself enjoined. Indeed, in cases like Young involv¬ 
ing violations of constitutional rights, the cause of action itself typically 
requires the plaintiff to prove that defendant is a state actor wielding state 
power. 218 

If the fiction of Ex parte Young were fully extended to all citizen suits 
based on the constitutional wrongs of states, perhaps little harm would 
result from the Court’s interpretation of the Eleventh Amendment. “Sov¬ 
ereign” immunity would dissolve into a technical matter of writing one 
word instead of another in the caption of the complaint. Immunity would 
simply be a matter of pleading, of politeness. 219 In Edelman v. Jordan , 22D 
however, the Court cabined the Young fiction to suits for prospective re¬ 
lief. Federal courts may enjoin state officials in their official capacity to 
pay money out of the state treasury for future obligations, but may not 
order them to charge the public fisc to make whole victims of past consti¬ 
tutional wrongdoing. Perversely, a state government that spends money to 
avoid violating the Constitution ends up financially worse off than one 
that cynically flouts higher law until ordered into prospective compliance. 

The obvious lack of principle underlying the Edelman distinction 
merely reflects a much deeper paradox in the Court’s attempt “to promote 
the supremacy of federal law (and yet] accommodated . . . the constitu¬ 
tional immunity of the States.” 221 The Edelman Court “declined to ex¬ 
tend the fiction of Young to encompass retroactive relief, for to do so 
would effectively eliminate the constitutional immunity of the States.” 222 
But the Court has created its own false dilemma here by wrongly concep¬ 
tualizing the “constitutional immunity of the States” as in tension 
with—indeed, as the logical negation of—the “supremacy of federal law.” 
The result would be comic were it not so tragic: The Court heroically 



217. See, e.g., Millikcn v. Bradley, 433 U.S. 267 (1977). 

218. Young itself, for example, involved no individual private law tort by the defendant; the sole 
basis for the suit was the claim that defendant, as a stole official, was about to execute an unconstitu¬ 
tional state law that offended the due process clause’s restrictions on state action. 

219. Cf. Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 460 (1793) (opinion of Wilson, J.) (King’s 
immunity from suit in Britain “is only in the form, not in the thing") 

220. 415 U.S. 651 (1974). 

221. Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 105 (1984) 

222. Id. 
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struggles to promote both higher-law limitations on states and the states’ 
“immunity” to violate those limitations. It is no wonder the Court’s Elev¬ 
enth Amendment case law is incoherent; in law, as in logic, anything can 
be derived from a contradiction. 223 All we are left with is an ad hoc mish¬ 
mash of Young and Edelman, of full remedy and state sovereignty, of 
supremacy and immunity, of law and lawlessness. 22 * The icon of the fed¬ 
eral courthouse open to remedy all constitutional wrongs gives way to a 
burlesque image of a doctrinal obstacle course on the courthouse steps. 228 

In the end, the Supreme Court’s vision of state sovereign immunity 
warps the very notion of government under law. The Court’s invocation 
of state “sovereign” immunity in cases where the state plainly is not sov¬ 
ereign—because it has acted ultra vires—resurrects the British theory of 
governmental supremacy that was anathema to the framers. It puts gov¬ 
ernments above, not under, the law. It makes government officers masters, 
not servants, of the People. James Madison put it bluntly: “(A]s far as the 


223. Further examples of incoherent doctrine; (I) The Eleventh Amendment is a subject matter 
bar that—unlike all others—may be waived (despite the fact that the Amendment nowhere suggests 
that "consent” can cure a jurisdictional defect) and—unlike other waivable bars (like personal juris¬ 
diction, venue, and service of process)—may be raised at any time in the lawsuit. (2) When a state 
violates the Constitution or ordinary congressional legislation, it is immune from damages, but when it 
violates a court order it is not. Not only does this improperly give each state one free bite at constitu¬ 
tional rights, it seems to turn the Eleventh Amendment's special restriction on judicial power on its 
head. (3) The absence of a damage remedy encourages more intrusive and coercive injunctive relief, 
which, ironically, may be enforced by damages for noncompliance. (4) When Congress legislates 
under section 5 of the Fourteenth Amendment it can unilaterally lift state sovereign immunity, yet 
section l of that same Amendment apparently does not cure the jurisdictional defect, despite its self¬ 
executing nature. (5) Federal courts apparently cannot order specific performance of a state contract 
whose breach violates the contracts clause, but they can order specific performance of analogous obli¬ 
gations created by other federal law. 

224. In Pennhurst, 465 U.S. 89, the Supreme Court further limited Young by declining to apply 
its fiction to a citizen suit seeking purely prospective relief on the basis of a slate law claim pendcnl to 
the jurisdiction-conferring federal claim. Although Pennhurst might seem a dramatic extension of the 
Eleventh Amendment's jurisdictional bar, the case in fact can be read as returning to the core meaning 
or the Amendment: Where no higher taw applies, where no federal question exists, federal courts 
should not have jurisdiction over private citizen suits against states. Although federal question juris¬ 
diction did exist in Pennkurst, and therefore the Amendment by its terms did not strictly apply, the 
principles underlying it should perhaps inform the discretionary assertion of pendent jurisdiction over 
state-law claims. Cf. Aldinger v. Howard, 427 U.S. I (1976) (statutory limitation on federal jurisdic¬ 
tion should inform exercise of pendent jurisdiction). 

But to reconteptualize Pennhurst in this way is to sec yet again the flaw of Pdelman. If the 
rationale for declining jurisdiction in Pennhurst is the absence of any federal right requiring vindica¬ 
tion, the simple converse is that where such a federal right is asserted, jurisdiction should always be 
upheld—whether the relief sought is retrospective or prospective. The very same reasons that justified 
Young applied equally in Pdelman: the need to provide full vindication of federal rights against stales, 
vindication that will sometimes require retrospective damages. Perhaps unwittingly, Pennhurst ’s anal¬ 
ysis invites us to reorient the Eleventh Amendment’s axis from the prospective-retrospective tine of 
Pdelman to the state law-federal law distinction involved in both Pennhurst and Chisholm. 

225. See Fletcher, supra note 81, at 1044 (calling case law “jerry-built" and “complicated” by 
"use of fictions”); Wolcher, Sovereign Immunity and the Supremacy Clause: Damages Against States 
in Their Own Courts for Constitutional Violations. 69 Calif. L. Rev. 189, 195, 197, 210-12 (1981) 
(noting that “curious rules" of Eleventh Amendment and “elaborate structure of fiction and artifice” 
force plaintiff to “negotiate . . . through judicial avoidance doctrines"). 
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sovereignty of the States cannot be reconciled to the happiness of the peo¬ 
ple, the voice of every good citizen must be, Let the former be sacrificed to 
the latter.” 226 

2. The Advantages of Neo-Federalism 

The neo-Federalist reading of the Eleventh Amendment suffers from 
none of the crippling ailments of the Court’s approach. To begin with, it 
makes perfect sense of all the words of the Amendment itself. The 
Amendment was limited to cases in “law and equity” precisely because its 
framers intended to leave plenary federal jurisdiction over “all cases of 
admiralty and maritime jurisdiction” undisturbed. It is quite implausible 
to assume—as the Court must—that the Amendment’s omission of admi¬ 
ralty was a mere drafting oversight. In 1793, admiralty was universally 
considered to be one of the most important categories of federal jurisdic¬ 
tion. 227 Similarly, the Amendment was restricted to suits brought by 
noncitizen and foreign plaintiffs precisely because only the presence of 
these private plaintiffs would give rise to independent diverse party juris¬ 
diction where a state was party defendant. The text does not speak sweep- 
ingly of state “sovereign immunity,” but instead tracks the technical “judi¬ 
cial power shall extend” language of the Article III jurisdictional grants, 
precisely because it was simply designed to restrict two of those grants. 

The Amendment’s legislative history supports this parsing of the text. 
Professor Charles Warren uncovered an alternative amendment that he 
believed was introduced in the House of Representatives immediately af¬ 
ter Chisholm came down, but never seriously considered. 228 Although 
other scholars have expressed doubt about whether the proposal was in 
fact ever officially introduced, 229 its undisputed existence confirms what 
should be obvious anyway: If the Eleventh Amendment’s framers had in¬ 
tended a broad sovereign immunity principle applicable even in federal 
question cases, they knew the words: 

[T]hat no State shall be liable to be made a party defendant in any 
of the Judicial Courts established or to be established under the au¬ 
thority of the United States, at the suit of any person or persons, 
citizens or foreigners, or of any body politic or corporate whether 
within or without the United States. 230 


226. The Fr.nKRAU.ST No. 45, ai 289 (J. Madison); c/. T. Jefferson, supra note 102, al 164 
("[ajn elective despotism was not the government we fought for"). 

227. See Amar, supra nmc 9, at 253-54. 

228. 1 C. Warren, The Supreme Court jn United States History !0l (1922). 

229. Gibbons, supra note 179. at 1926 n.186. 

230. 1 C. Warren, supra note 228, at 101. 
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By contrast, it would have been difficult to come up with wording that 
expressed better than does the Amendment’s final text a simple desire to 
effect a partial repeal of two technical diverse party grants. 

Even the Court has long argued that the Amendment was designed to 
parallel Justice Iredell’s dissent in Chisholm. 2 * 1 Yet as noted above, Ire¬ 
dell carefully limited his rationale to diverse party cases; he expressly 
avoided a judgment (although he did venture admittedly tentative opin¬ 
ions) on the questions of state sovereign immunity in federal question or 
admiralty cases—questions not posed by Chisholm itself. The Court thus 
reads the Amendment to go far beyond Iredell’s dissent in Chisholm, 
whereas the neo-Federalist reading follows Iredell by carefully limiting 
the scope of the Amendment to diverse party cases. 232 

A specific language change made by the drafters offers further evidence 
of their narrow intent. The original draft language of the Amendment 
provided that the judicial power “shall not extend” to noncitizen and for¬ 
eign plaintiff suits against states in law and equity. That language, how¬ 
ever, might have been interpreted to mean that the federal judicial power 
could never extend to cases presenting these party alignments, even when 
such cases were independently grounded in, say, a federal question. Per¬ 
haps because of this ambiguity, the original text failed to pass, and was 
subsequently modified by replacing the phrase “the judicial power shall 
not extend” with the language “the judicial power shall not be construed 
to extend.” This modification softened the Amendment to conform to the 
framers’ intent that the judicial power should not be construed to extend 
to the enumerated diverse party suits as suck, but would extend to these 
diverse configurations whenever jurisdiction was independently based on 
another affirmative jurisdictional grant. 233 


231. Hans v. Louisiana, 134 U.S. I, 12-19 (1890). 

232. Interestingly, the “Constitution'’ of the Confederate States of America, which generally 
tracks the language of the Federalist Constitution, modified the language of Article III by adding the 
following italicized phrases: “The judicial power shall extend to . . . controversies . . . between a 
State and citizens of another State, where the Stale is plaintiff j . . . and between a State . . . and 
foreign states, citizens, or subjects; but no State shall be sued by a citizen or subject of any foreign 
state." Const, of thk Confederate States of America art. Ill, § 2 (1861) (emphasis added). 
Thus, the Confederates chose language that simply limited two party-defined jurisdictional categories 
without in any way establishing the general “sovereign immunity’’ of states, or ousting federal ques¬ 
tion and admiralty jurisdiction—exactly the same result as the Eleventh Amendment of the Federalist 
Constitution, properly read. 

233. Senator Henry Clay proposed a constitutional amendment in 1807 in language that carefully 
tracked the Eleventh Amendment’s: “The judicial power of the United States shall not be construed to 
extend to controversies between citizens of different States . . . nor between a State or the citizens 
thereof, and foreign States, citizens, or subjects.’’ 16 Annacs of Cong. 76 (1807). The intent of this 
amendment was clear: The judicial power should no longer extend to the listed cases ipso facto, but it 
could where other sections of Article III so provided. See id. at 216 (remarks of James Elliot). Under 
Clay's amendment, mere diversity of citizenship was obviously not intended to oust independently 
granted (federal question or admiralty) jurisdiction. So too with the Eleventh Amendment. 

Some scholars have conjectured that the words “shall not be construed” were inserted into the 
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The “shall not be construed” clause of the Eleventh Amendment thus 
harmonizes with the identical language in the Ninth Amendment: “The 
enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people.” Here, the enumera¬ 
tion of rights does not automatically deny, repeal, or abrogate other natu¬ 
ral rights. Those rights may continue to be judicially enforced in the ab¬ 
sence of contrary superior positive law—congressional or constitutional. 
Similarly, in the Eleventh Amendment, the judicial power does not auto¬ 
matically extend to enumerated suits, but suits may lie if provided for by 
positive law—congressional or constitutional. 234 

Finally, the neo-Federalist reading preserves various basic structural 
principles of the original Constitution repudiated by the Court’s doc¬ 
trine—the coextensiveness of judicial and legislative power; the coexlen- 
siveness of original and appellate jurisdiction; the critical importance of 
plenary federal jurisdiction in admiralty and federal question cases; the 
structural superiority of the federal judiciary to state judiciaries; the spe¬ 
cial role of federal judges in protecting individual rights against states; and 
the need for suits against states themselves to enforce these rights. I have 

Eleventh Amendment to correct what the Amendment’s framers regarded as the Supreme Court’s 
misconstruction of the original diverse parly grants in Chisholm. The language of Clay’s amendment, 
however, belies this hypothesis. In 1807, it was clear that Article HI did extend federal jurisdiction to 
cases between individuals with diverse citizenship. Clay evidently inserted the “shall not be construed” 
clause to make dear that his amendment was simply repealing an earlier affirmative jurisdictional 
grant, not creating a new jurisdictional bar. The same clause was designed to serve the same purpose 
in the Eleventh Amendment. 

The “misconstruction” thesis also seems at odds with the abundant evidence suggesting that, on the 
jurisdictional issue proper, Chisholm was firmly grounded. See supra text accompanying notes 
173-83. 

234. It thus turns out that a proper reading of the Eleventh Amendment can help to inform 
interpretation of the Ninth, which has itself been the subject of much confusion. (The neo-Federalist 
reading thus clarifies important connections, currently obscured by Supreme Court doctrine, among 
the Ninth, Tenth, and Eleventh Amendments.) Under the interpretation offered here, the “natural” 
or pre-existing rights “retained” by the People and declared by the judges would be “subconstitu- 
Lional” in that they could be trumped by legislative enactment. The Ninth Amendment authorizes 
federal judges to engage in the making of a species of what Professor Monaghan has labelled “consti¬ 
tutional common law”; judicial derivation of natural law is both approved and democratically cabined. 
Monaghan, The Supreme Court 1974 Term — Foreword: Constitutional Common Law, 89 Harv. L. 

Rev. 1 (1975). This reading of the Ninth Amendment is buttressed by recent work on the history of 
natural law in America. According to Professor Robert Cover, Americans in the 18th and 19th centu¬ 
ries generally viewed judicially derived natural law as interstitial law that could be overridden by 
legislative enactment. R. Cover, Justice AixiuskD: Antisi.avery and the Judicial Process 34 

(,975 . ) - 

This interpretation of the Ninth Amendment may help to resolve two seemingly unconnected 
problems currently bedevilling constitutional scholars. First, what is the constitutional source of con¬ 
stitutional common law? Professor Monaghan’s efforts to answer this question seem uncharacteristi¬ 
cally weak. See Monaghan, supra, at 8, 13, 23, 34-38; see also Schrock & Welsh, Reconsidering the 
Constitutional Common Law, 91 Harv. L. Rev. It 17, 1118-45 (1978) (criticizing Monaghan on 
this point). Second, how can the Ninth Amendment be taken seriously yet limited? Interestingly, in 
Dean Ely’s exhaustive Sherlock Holmesian proof-by-elimination concerning the meaning of the Ninth 
Amendment, the one possibility he overlooks is constitutional common law. J. Ely, Democracy and 
Distrust 34-41 (1980). 
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discussed the first five of these principles at length elsewhere. 235 I shall 
therefore simply note here that if the Supreme Court’s interpretation is 
correct, it is amazing that the Amendment was supported by so many 
Federalists—without whose support the Amendment could not have suc¬ 
ceeded—willing to dismantle so much of what they had worked so hard so 
recently to erect. 236 The sixth and final structural principle—the remedial 
imperative of government liability—requires additional elaboration and 
furnishes perhaps the strongest reason of all for rejecting the Court’s 
Eleventh Amendment doctrine. 

C. The Remedial Imperative of Government Liability 

To say that the Eleventh Amendment embodies no general principle of 
state sovereign immunity is only to begin constitutional inquiry. Even in 
the absence of a specific textual niche for sovereign immunity, we must 
examine the structure of the Constitution to see whether such immunity is 
implicit in our constitutional order. For example, there is no obvious 
source of national sovereign immunity analogous to the Eleventh Amend¬ 
ment, yet countless suits against the federal government have been barred 
by general sovereign immunity principles of mysterious origin. Indeed, 
much of the case law of federal sovereign immunity has been directly as¬ 
similated, with little explicit analysis or justification, to state sovereign im¬ 
munity cases—an assimilation that once again suggests that the real work¬ 
horse in sovereign immunity doctrine is not the text of the Eleventh 
Amendment. Assuming that no Eleventh Amendment sovereign immunity 
exists, the question becomes, does the rest of the Constitution imply gov¬ 
ernmental immunity? 337 

In Monaco v. Mississippi the Court wrote: 

Manifestly, we cannot . . . assume that the letter of the Eleventh 


235. See Amar, supra note 9. In that essay, I attempted to establish that the Federalists viewed 
the first three jurisdictional categories of Article III—which include the admiralty and federal ques¬ 
tion grants—as far more important than the last six diverse party categories. While the Court reads 
the Eleventh Amendment to cut deeply into the first three “critical” categories, the neo-Federalist 
reading reinforces the two-tiered approach to Article III by viewing the Amendment as merely trim¬ 
ming off portions of “second tier” categories that were much less important from the outset. 

236. “The rosier of those favoring the amendment includes the names of ardent nationalists, as 
well as states rights men. C. Jacobs, supra note 173, at 71. “That there was no design, on the pan 
of its framers, to effect a revolution in federal-state relations seems clear." Id. at 92. 

237. Put another way, do strong reasons exist to try to cram sovereign immunity into the Eleventh 
Amendment despite the obviously uncomfortable fit? Cf. H. Hart & A. Sacks, The Legal Pro¬ 
cess: Basic Problems in the Making ano Application of Law 806-07 (tent. ed. 1958) (Court 
has abandoned words of Eleventh Amendment and treated it “as if it were a precedent to the opposite 
or Chisholm v. Georgia"). Unfonunatety, the Court has misread the ami-Chisholm precedent of the 
Eleventh Amendment by going far beyond the “holding" of Iredell's dissent. See supra text accompa- 
nying note 231. In effect, the Court has read the Eleventh Amendment as if it were a precedent to the 
opposite of the rest of the Constitution. See infra text accompanying notes 240-60. 
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Amendment exhausts the restrictions upon suits against non¬ 
consenting States. Behind the words of the constitutional provisions 
are postulates which limit and control. . . . There is . . . the postu¬ 
late that States of the Union, still possessing attributes of sover¬ 
eignty, shall be immune from suits, without their consent, save 
where there has been “a surrender of this immunity in the plan of 
the convention.” 838 

But contrary to Monaco and the rest of the Court’s sovereign immunity 
case law, 839 the Constitution draws its life from postulates that limit and 
control lawless governments, not postulates that limit and control citizens 
in their efforts to vindicate constitutional rights, nor postulates that limit 
and control federal courts in their efforts to provide that vindication. The 
real postulates “behind the words of the constitutional provisions” are 
these: (1) Ultimate sovereignty resides in the People of the United States, 
not in governments. Governments—state and national—enjoy only limited 
and delegated sovereign power. When these governments violate the com¬ 
mands of the highest Sovereign embodied in the Constitution, they are no 
longer acting in their derivative sovereign capacity, and thus have no “sov¬ 
ereign” immunity. (2) The legal rights against governments enshrined in 
the Constitution strongly imply corresponding governmental obligations to 
ensure full redress whenever those rights are violated. (3) Full and ade¬ 
quate remedies for constitutional wrongs committed by governments will 
often call for governmental liability. In these cases, there necessarily has 
been—to reclaim the words Monaco borrowed from Hamilton—“a sur¬ 
render of immunity in the plan of the convention [i.e., the Constitution].” 

The first postulate simply distills the theory of popular sovereignty ani¬ 
mating the Federalist Constitution. 240 The second is equally straightfor¬ 
ward. Few propositions of law are as basic today—and were as basic and 



238. 292 U.S. 313, 322-23 (1934) (footnote omitted) (quoting Thk Fkdkkai.ict No. 81 (A. 
Hamilton)). 

239. Despite the plain words of Article III, Monaco held that no federal jurisdiction existed over 
a suit brought by a foreign nation against an unconsenting state. Id. at 320-32. Unless state courts are 
forced to hear such cases—a compulsion that seems at least equally, if not more, offensive to state 
"sovereignty”—needless international confrontations might arise embroiling citizens in all the other 
stales of the union. It was exactly to avoid such international incidents that the Federalists gave 
national tribunals the power to entertain “Controversies . . . between a State . . . and foreign 
States." U.S. Const, art. Ill, § 2; see Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 424 (1793) (oral 
argument of Randolph); id. at 451 (opinion of Blair, J.); id. at 467 (opinion of Cushing, J.); id. at 
473 (opinion of Jay, C.J.). Nothing in the Eleventh Amendment in any way alters this jurisdictional 
grant, as Chief Justice Marshall forcefully noted in Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 406 
(1821). The parochialism of Monaco is staggering; nowhere else has the Court applied state sovereign 
immunity principles outside the context of a private citizen’s suit against a stale. See South Dakota v. 
North Carolina, 192 U.S. 286 (1904) (upholding jurisdiction when state plaintiff sues unconsenting 
state defendant on virtually identical cause of action to that ousted in Monaco ); United States v. 
Texas, 143 U.S. 621 (1892) (upholding jurisdiction where U.S. is plaintiff). 

240. See supra text accompanying notes 56-170. 
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universally embraced two hundred years ago—as the ancient legal maxim, 
ubijus, ibi remedium-. Where there is a right, there should be a remedy. 
The proposition that every person should have a judicial remedy for every 
legal injury done him was a common provision in the bills of rights of 
state constitutions; 241 was invoked by The Federalist No. 43 in a passage 
whose very casualness indicated its uncontroversial quality; 243 and was the 
cornerstone of analysis in one of the most important and inspiring 
passages of Marbury v. Madison: 

The very essence of civil liberty certainly consists in the right of 
every individual to claim the protection of the laws, whenever he 
receives an injury. One of the first duties of government is to afford 
that protection. . . . 

. . . “[I]t is a general and indisputable rule, that where there is a 
legal right, there is also a legal remedy by suit, or action at law, 
whenever that right is invaded”. . . . “[EJvery right, when with¬ 
held, must have a remedy, and every injury its proper redress.” 

The government of the United States has been emphatically 
termed a government of laws, and not of men. It will certainly cease 
to deserve this high appellation, if the laws furnish no remedy for 
the violation of a vested legal right. 243 

The third step of analysis focuses on how the very existence of sover¬ 
eign immunity will often drive a wedge between legal right and effective 
remedy. Granted, not all may have recognized this fact at the time of the 
adoption of the federal Constitution. Iredell in Chisholm closed his opin¬ 
ion with the self-described dictum that “every word in the Constitution 
may have its full effect without involving [the] consequence” of allowing 
“a compulsive suit against a state for the recovery of money.” 244 Similarly, 
John Marshall’s opinion in Cohens v. Virginia seemed to imply that full 
vindication of constitutional rights against states might not require affirm¬ 
ative suits against the state; individual rights, Marshall hinted, might be 
fully protected by affirmative suits against individual officers in their pri¬ 
vate capacity, and by the ability of citizens to invoke constitutional rights 
defensively in suits brought by states. 248 
Even if these arguments were colorable in the eighteenth and early 


241. See Gibbons, supra note 179, at 1898 n.44 (citing constitutions of Delaware, Maryland, and 
Massachusetts); see also 3 J. Elliot, supra note 52, at 658 (Declaration of Rights and Amendments 
of Virginia ratifying convention). 

242. “But a right implies a remedy . .." The Federalist No. 43, at 274 (J. Madison). 

243. 5 U.S. (1 Cranch.) 137, 162-63 (1803) (quoting 3 W. Blaolstonk, supra note 27, at *23, 
•109). 

244. 2 U.S. (2 Dali.) 419, 449-50 (1793). 

245. 19 U.S. (6 Wheat.) 264, 402-03 (1821). 
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nineteenth centuries, 24 ® they fail today. To begin with, in the eyes of Ire¬ 
dell and Marshall any possible government immunity was offset by strict 
liability on the part of individual government officers. For example, in 
Osborn v. Bank of the United States , Marshall noted that the defendant 
Ohio officer would have been personally liable to the plaintiff bank even 
had he acted in compliance with a state law that he reasonably but incor¬ 
rectly believed to be fully constitutional. 247 Today, most individual govern¬ 
ment officers enjoy either qualified or absolute immunity from personal 
liability. As Professor Engdahl has noted, courts since the mid-nineteenth 
century have opened up a wide remedial gap by creating expansive official 
immunities without correspondingly relaxing government immunity. 248 

Even abolition of the current structure of individual immunity would 
often only narrow twentieth century gaps between right and remedy. 249 
Individual officers will frequently be (at least partially) judgment-proof. 
Pervasive and systematic illegality will not always be traceable to specific 
individuals who can be called to account. The state entity itself will often 


246. They did no) represent ihe dominant view of the Federalists. See infra text accompanying 
notes 253-55. Yet even if I am wrong on that count, the error is not fatal to my structural argument 
here. Rather, we would be left with the following puzzle: The framers of the Constitution believed (I) 
that there should be full remedies for violations of constitutional rights, and (2) that such remedies 
would never require government liability. If (1) and (2) are inconsistent today because of changed 
circumstances, the question becomes, which should yield? The issue here is admittedly devilish, but a 
sensitive reading of the Constitution suggests that (2) should yield because full remedies were woven 
into the fabric of the document in a way that government immunity was not. See infra text accompa¬ 
nying notes 256-60. The Constitution is better read as in effect imposing the risk of changed circum¬ 
stance on lawless governments and not constitutional rights-holdcrs. 

To take a similar example, the framers believed both that Congress should have power to legislate 
upon all truly interstate commerce, and that such legislation would never seriously intrude on slate 
legislatures, sinrc most commerce was purely intrastate. Because of changed circumstances, these pro¬ 
positions are inconsistent today. Transportation and communications technologies have vastly in¬ 
creased the proportion of truly interstate commerce. Once again, the issue is tricky, but a sensitive 
reading of the Constitution suggests that the prerogatives of state legislatures should yield, because the 
coterminous nature of congressional power and interstate commerce was built into the Constitution 
itself. If interstate commerce expands, so does congressional power under the commerce clause. The 
Constitution imposes the risk that changed technological circumstances might expand the national 
economy upon stale legislatures. 

247. Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 839 (1824) ("The appellants 
expressly waive the extravagant proposition, that a void act can afford protection to the person who 
executes it, and admit the liability of the defendants to the plaintiffs . . . .”); see also Little v. Bar- 
reme, 6 U.S. (2 Cranch) 170, 179 (1804) (obedience to presidential orders does not immunize naval 
officer from liability for unlawful seizure); Marbury v. Madison, 5 U.S, (I. Cranch) 170 (1803) 
(office does not create immunity from accountability for illegal acts). 

248. Engdahl, Positive Immunity and Accountability for Governmental Wrongs, 44 U. Colo. L. 
Rkv. I (1972); accord P. Bator, P. Mishkin, D. Shapiro 8l H. Wkchsi.er, Hart and Wechs- 
lkk’s The Federal Courts and thk Federal System 3410-23 (2d ed. 1973); Dellinger, supra 
note 13, at 1553-59; Gibbons, supra note 179, at 1943 n.295; see also Declaration and Resolves of 
the First Continental Congress, supra note 76, at 84 (objecting to parliamentary attempt to immunize 
errant government officials from private damage suits). 

249. Cf. P. Schuck, Suing Government 55-121 (1983) (strict individual liability without in¬ 
demnification may create perverse incentives and compound already excessive risk aversion of govern¬ 
ment officials). 
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be the source and the unjustly enriched beneficiary of illegal conduct by 
individual officials. Furthermore, general principles of modern tort theory 
and enterprise liability suggest that the governmental entity will often be 
in a far better position than any individual officer to restructure official 
conduct in a way that avoids future violation of rights. Thus, many of the 
same reasons that support entity liability for private corporations argue 
persuasively for similar entity liability for governments 280 —a point sharp¬ 
ened by the Federalists’ conception of governments as limited corpora¬ 
tions, and by their use of agency principles and incentive analysis as link¬ 
ing concepts in a more general system of political economy structuring the 
law of both governmental and profit-seeking organizations. 261 

Additionally, many legal rights today are affirmative rights against the 
government itself. If the Constitution obliges a state to provide minimal 
education to its children, 282 this affirmative right cannot be fully protected 
by the ability of a citizen to raise her claim defensively in a state-initiated 
proceeding. Likewise, this right cannot be adequately protected by the 
possibility of suit against a private person, since the obligation is that of 
the state qua state. 

Furthermore, Iredell’s and Marshall’s musings notwithstanding, the 
dominant view of the Federalists was that full vindication of constitutional 
rights would sometimes require direct suit against government. Even in 
the absence of today’s more expansive vision of affirmative rights, the 
framers recognized that affirmative relief would often be essential to pro¬ 
tect negative rights 283 —especially where the government violation could 
not be prevented ex ante , and where the government would enjoy the 
fruits of its past violations. In the words of Attorney General Edmund 
Randolph, who had earlier played a vital role in the Philadelphia Con¬ 
vention and the Virginia ratification debates: 

The common law has established a principle, that no prohibitory act 

shall be without its vindicatory quality .... In our solicitude for a 


250. See generally id. 

251. See supra text accompanying notes 31-49, 72-75. Judge Gibbons has noted that no state 
constitution explicitly provided for sovereign immunity, and that, on the contrary, the charters of 
several states expressly provided that the state could be sued, in conformity with the general rule that 
corporations were suable. See Gibbons, supra note 179, at 1896-98. 

252. The Supreme Court has expressed doubt about the existence of this right to minimal educa¬ 
tion and invoked principles of "federalism” in support of its view. San Antonio indep. School Dist. v. 
Rodriguez, 411 U.S. 1, 44 (1973). Nevertheless, I use an education hypothetical because I believe 
Rodriguez was as misguided as the Burger Court’s Eleventh Amendment cases analyzed above, rais¬ 
ing a serious question whether the Court's general misuse of “federalism” and "state sovereignty" to 
constrict constitutional remedies is paralleled by a general misuse of these principles to constrict con¬ 
stitutional rights. The question lies beyond the scope of this essay, but I hope to present the reasons 
behind my admittedly conclusory statement here about Rodriguez in a subsequent essay on the Civil 
War Amendments and the meaning of freedom. 

253. For a modern explication of this vision, see Dellinger, supra note 13. 
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remedy, we meet with no difficulty, where the conduct of a state can 
be animadverted on through the medium of an individual. . . . But 
this redress goes only half way; as some of the preceeding unconsti¬ 
tutional actions must pass without censure, unless states can be made 
defendants. What is to be done, if, in consequence of a bill of attain¬ 
der, or an ex post facto law, the estate of a citizen shall be confis¬ 
cated, and deposited in the treasury of a state? What, if a state 
should adulterate or coin money below the congressional standard, 
emit bills of credit, or enact unconstitutional tenders, for the purpose 
of extinguishing its own debts? What, if a state should impair her 
own contracts? These evils, and others which might be enumerated 
like them, cannot be corrected, without a suit against the State. 2 ** 

Chief Justice Marshall’s own opinion for the Court in Marbury also 
cut strongly against a broad view of sovereign immunity. Following the 
logic of ubi jus, ibi remedium , he expressly declared the appropriateness 
of mandamus—affirmative judicial relief against an executive officer in 
his official capacity—to fully protect a vested legal right. Marshall 
quickly dismissed the notion that a defendant government official could 
enjoy any British-style “sovereign immunity” from a suit charging a viola¬ 
tion of vested rights. 206 At one level, then, Marbury' s logic could be de¬ 
scribed as follows: If the only full and adequate remedy for ultra vires 
action by government requires a pro tanto abrogation of sovereign immu¬ 
nity, so be it. 

It therefore seems evident that at least in some cases, blanket govern¬ 
ment immunity from liability conflicts with the Constitution’s structural 
principle of full remedies for violations of legal rights against government. 
What, then, can possibly justify the invocation of sovereign immunity in 
those cases? Surely not the text of the Constitution, for we have already 
seen that governmental claims to sovereign immunity have no textual ba¬ 
sis. 268 Nor can it be persuasively argued that the structural principle of 
full remedies is somehow necessarily qualified or limited by an equally 



254. Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 422 (1793) (oral argument) (emphasis added). 
Note how Randolph’s first sentence invokes the remedial imperative. Moments earlier, he had argued 
that the Constitution imposed legal limits on the powers of government. Id. at 421-22; cf. id. at 423 
(Constitution derives from People). Indeed, the overall structure of his oral argument precisely paral¬ 
lels the three-step structure of my argument in this section. 

255. Marbury v. Madison, 5 U.S. (I Cranch.) 137, 164-66, 170-71 (1803). 

256. See supra notes 201-36 and accompanying text. Absent such a clear statement from the 
People themselves in the Constitution, we should strain against reading the document as containing 
partially hollow promises. Yet even without a principle of interpretive generosity directing us to read 
the Constitution as “the best it can be," see R. Dworkin, Law’s Empire (1986), the document and 
its background structure of late eightcenty-century American jurisprudence offer little support to mod¬ 
ern-day Legal Realists who attempt to tailor rights to fit remedies rather than vice versa. See gener¬ 
ally Coleman & Kraus, Rethinking the Theory of Legal Rights , 95 Yale L.J. 1335 (1986) (critiquing 
legal realist understanding of rights and remedies). 
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valid structural postulate of absolute government immunity from all suits. 
The latter principle is simply not part of our Constitution’s structure. Its 
sole basis is the British idea that the sovereign government, as the source 
of all law, cannot itself be bound by any law absent its consent. 287 As we 
have seen, literally every article of the Federalist Constitution and every 
amendment in the Bill of Rights rests on the repudiation of the British 
view. 288 Thus, to accept the plenary sovereign immunity of governments 
as a structural principle is necessarily to reject the first postulate of popu¬ 
lar sovereignty. 289 Put another way, to try to straddle the inconsistent 
principles of effective remedy and sovereign immunity is to fall into the 
logical contradiction at the center of the Court’s Eleventh Amendment 
jurisprudence. 260 

It must be emphasized that the structural argument outlined here does 
not eliminate all ‘'sovereign immunity.” It does not make governments 
suable for anything and everything, as the Court’s free-wheeling approach 
in Chisholm threatened to do. A defining feature of a government is that it 
operates under legal rules that substantially differ from those applicable to 
private citizens. What would be obviously tortious for a private citizen is 
often standard operating procedure for a government—taxation, for exam¬ 
ple. Thus so long as governments act within the scope of their delegated 
authority, they may choose to exercise their sovereign power by immuniz¬ 
ing themselves from rules that apply to private citizens. On this count, 
Chisholm was wrongly decided and rightly repudiated. When govern¬ 
ments act ultra vires and transgress the boundaries of their charter, how¬ 
ever, their sovereign power to immunize themselves is strictly limited by 
the remedial imperative. 291 A government may immunize itself, even for 


257. Ii might also be argued that because government entities have no authority to violate consti¬ 
tutional norms, responsibility for violations cannot be attributed to these entities, but rests solely with 
individual government officials. Under this fiction, government can by definition "do no wrong”; thus, 
if a wrong has occurred, “government” did not do it—even if government policy allowed or even 
prescribed the individual wrongdoing. This fiction has properly been rejected by the Court at the 
rights-violation stage, see Home Tel. & Tel. Co. v. City of Los Angeles, 227 U S. 278 (1913), and 
therefore has no legitimate place in constricting remedies. The fiction has also been rejected in private 
corporation law: A corporation may be liable for the torts of its agents even if their actions were ultra 
v * res a P°* nl l hat the Supreme Court has noted in the sovereign immunity context while utterly 
misunderstanding its implication for government corporate liability. Larson v. Domestic & Foreign 
Commerce Corp., 337 U.S. 682, 693-95 (1949); Pennhurst State School & Hosp. v. Halderman, 465 
U.S. 89, 113 n.24 (1984) (citing 10 W. Fletcher Cyclopedia of the Law of Private Corpo¬ 
rations § 4877, at 350 (rev. ed. 1978)), 

258. See supra text accompanying notes 56-170. 

259. See supra text accompanying note 240. 

260. See supra text accompanying notes 216-25. 

261. Thus, the Chisholm Court erred in concluding that because state governments were not fully 
sovereign in every respect, they could never immunize themselves from liability. Today’s Court com¬ 
mits an equal and opposite error in concluding that because state governments are “sovereign” in 
some limited and derivative respects, they can always immunize themselves from liability. The proper 
analysis is more discriminating. Where governments are acting within the bounds of their delegated 
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ultra vires acts, but only if other remedies—for example, strict liability 
suits against non-judgment-proof individual officers—can guarantee vic¬ 
tims full redress. 38 * 

If we seek textual confirmation of this structural analysis, we need look 
no further than the Tenth Amendment. This should not be surprising, for 
once we have stripped away the Court-fashioned encrustations obscuring 
the true meaning of the Eleventh Amendment, the Tenth becomes a far 
more logical place to search for the theory of sovereignty embodied in the 
Constitution. Indeed, no other provision of the Constitution focuses so 
clearly on the triangular interrelations among the national government, 
the state governments, and the People themselves: “The powers not dele¬ 
gated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.” 

As we have already seen, the final clauses of this Amendment confirm 
the ultimate sovereignty of a unitary American People. 283 Consistent with 
that sovereignty, the Amendment betrays an obvious concern with keeping 
all governmental power strictly within the limits of the People’s delega¬ 
tions. The national government is not to exercise “powers not delegated to 
[it] by the Constitution;” and states are not to exercise any powers “pro¬ 
hibited” by the Constitution, “delegated” to national agents, or “reserved 


"sovereign” power, they may partake of sovereign immunity; where not, not. Set Dellinger, supra 
note 13, at 1557. 

262. See Hart, The Power of Congress To Limit the Jurisdiction of Federal Courts: An F.xercise 
in Dialectic, 66 Hakv, L. Rkv. 1362, 1366-70 (1953) (noting congressional power to choose among 
full and adequate remedies); Bivens v. Six Unknown Federal Agents, 403 U.S. 388, 397 (1971) (simi¬ 
lar). A slightly different way to conceptualize the matter is to see the government as a nondelegable 
surety for the misdeeds of its officials. Like other sureties, or corporations liable under respondeat 
superior, a government may have an independent claim against individual wrongdoers when their 
wrongdoing results in entity/surety liability. See Dellinger, supra note 13, at 1553-59. 

It might be asked why the Constitution should be read to require full remedies for constitutional 
violations—after all, remedies for violations of legal rights are often qualified in various ways, e.g., 
through statutes of limitation. This question, however, ignores the fundamental difference between 
constitutional wrongs and other legal violations. See Butz v. Economou, 438 U.S. 478 (1978). Unlike 
other legal rights created and subject to qualification, modification, and limitation by government, 
constitutional rights derive from a higher source than government itself. Their very purpose is to keep 
government honest. Thus, absent a clear statement by the People in the Constitution itself, the docu¬ 
ment should not be read to create gaps between right and remedy manipulable by government. This 
argument harmonizes with the general rule for constitutional rights disfavoring denials of relief absent 
a knowing and intelligent waiver of these rights. See, e.g., Henry v. Mississippi, 379 U.S. 443 (1965). 

Similarly, any argument that governments simply cannot afford to offer full remedies for constitu¬ 
tional violations rings hollow given that governments spend so much to pay other expenses—including 
liability judgments in nonconstitutional tort cases pursuant to statutory waivers of sovereign immu¬ 
nity—not mandated by constitutional norms. If government’s resources are finite, these discretionary 
expenditures surely must lake a back seat to payments mandated by constitutional principles; any 
other system smacks of impermissible discrimination against constitutional rights. To argue that gov¬ 
ernments “cannot afford" to guarantee full remedies is to argue that the regime of rights that the 
framers embedded in the Constitution is simply unworkable. This is an argument that should be 
required to bear a very heavy burden of proof. 

263. See supra text accompanying notes 131-33. 
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... to the people” through state constitutions. 264 Strictly speaking, the 
Tenth Amendment affirms the sovereignty of the People, not the sover¬ 
eignty of state governments: It resoundingly affirms the structural conclu¬ 
sion that governments have no sovereignty to violate the Constitution and 
get away with it. 

In fact, the Amendment can be seen as containing a tantalizing sugges¬ 
tion that the very division of delegated sovereign powers between two dif¬ 
ferent sets of agents can promote the ultimate sovereignty of the People. 
In particular, the Amendment hints that the reservation of limited law¬ 
making “powers ... to the States respectively” is somehow connected to 
preventing the federal government from exercising “powers not delegated 
to” it. Limited state governments can help maintain limits on the national 
government. It is now time to explore that hint in greater detail. 

III. A Neo-Federalist View of Federalism 

Analysis of the power of each government, slate and national, to 
“check” unconstitutional conduct by the other follows naturally from 
analysis of government liability for constitutional wrongs: Both concepts 
stem from the framers’ more general principles of popular sovereignty and 
limited government. Just as the sovereign immunity issue turns on a 
proper understanding of the revolutionary debate, so the issue of inter¬ 
governmental relations is framed by the Civil War debate. Whereas the 
Court’s sovereign immunity doctrine misapplies the lesson of the Revolu¬ 
tion, contemporary constitutional scholarship tends to misunderstand cer¬ 
tain federalism issues because it misreads the message of the Civil War. 
By interpreting the War as establishing the supremacy of the national 
government, instead of the national People, contemporary scholarship has 
overlooked the myriad ways in which states may usefully and permissibly 
check federal lawlessness. Fittingly, each set of structural and historical 
misunderstandings has a textual complement: The Court overreads the 
Eleventh Amendment as enshrining state sovereign immunity, and con¬ 
temporary scholars tend to overread the supremacy clause as embodying 
the supremacy of the federal government instead of the supremacy of “We 
the People” through the Constitution. 

The basic proposition here is simple: Constitutional federalism is a two- 
edged sword for constitutional justice. Under this view of federalism, each 
constitutionally limited government can deploy its powers to police the 
constitutional limits on the other’s powers and remedy the other’s consti- 


264. See 3 J. Story, supra note 21, § 1900 (stale constitutions mark Tenth Amendment bound¬ 
ary between those nonnattonal powers "reserved to the States respectively” and those powers reserved 
"to the people”). 
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tutional violations. In contrast to the Court’s doctrine of sovereign immu¬ 
nity, we need to see how the limited sovereignty of state and federal gov¬ 
ernments promotes and vindicates the ultimate sovereignty of the People. 

A. The Riddle of The Federalist 

Let us begin by considering again Madison’s The Federalist No. 51, in 
which he suggests that federalism and separation of powers work in simi¬ 
lar ways: 

[Tjhose who administer each department [must have] the necessary 
constitutional means and personal motives to resist encroachments of 
the others. 

. . . [T]he constant aim is to divide and arrange the several offices 
in such a manner as that each may be a check on the other—that the 
private interest of every individual may be a sentinel over the public 
rights. . . . 

... In the compound republic of America, the power surrendered 
by the people is first divided between two distinct governments, and 
then the portion allotted to each subdivided among distinct and sepa¬ 
rate departments. Hence a double security arises to the rights of the 
people. The different governments will control each other, at the 
same time that each will be controlled by itself. 268 

Madison’s point here is crisper than the cliche that diffusion of political 
power will generally prevent tyranny. He implies that the Constitution’s 
structure of government will help assure compliance with the specific le¬ 
gal rights established by that instrument. He speaks of “the rights of the 
people” and the structural incentives that “control” against governmental 
“encroachments.” 266 

Madison’s analogy between separation of powers and federalism invites 
careful attention. For separation of powers plainly has a legal as well as a 
political dimension; it establishes structures and institutions—like judicial 
review—whose very purpose is to assure government compliance with the 
specific legal rights embodied in the Constitution. The question thus be- 


265. Tm; Fkijkkai.ist No. 51, at 321-23 (J. Madison). 

266. His language in The Federalist No. 48 is to similar effect: 

(P|ower is of an encroaching nature and . . . ought to be effectually restrained from passing 
the limits assigned to it. After discriminating, therefore, in theory, the several classes of power, 

. - - the next and most difficult task is to provide some practical security for each, against the 
invasion of the others. ... (It is not) sufficient to mark, with precision, the boundaries of 
these departments in the constitution of the government, and to trust to these parchment barri¬ 
ers against the encroaching spirit of power, . . . [T]he powers of government should be so 
divided and balanced among several bodies of magistracy as that no one could transcend their 
legal limits without being effectually checked and restrained by the others. 

Thk Fkdkhaust No. 48, at 308-11 (J. Madison) (emphasis added). 
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comes, what similar structural features vindicating constitutional rights 
animate federalism? 

The key words of The Federalist that can help us unlock this riddle 
appear in a seldom-quoted passage of Hamilton’s No. 28: 

[I]n a confederacy the people, without exaggeration, may be said to 
be entirely the masters of their own fate. Power being almost always 
the rival of power, the general government will at all times stand 
ready to check the usurpations of the state governments, and these 
will have the same disposition towards the general government. The 
people, by throwing themselves into either scale, will infallibly make 
it preponderate. If their rights are invaded by either, they can make 
use of the other as the instrument of redress™ 1 

Hamilton’s point here, like Madison’s in The Federalist No. 51, is not 
simply that a federal system is a good thing because it diffuses power, but 
the more precise and intriguing claim that federalism will serve to 
“check” “usurpations” and “redress” invasions of “the people’s” legal 
“rights.” We should note the symmetry of Hamilton’s language here; like 
Madison, he speaks of each government checking the lawlessness of the 
other. We should also note the richness of Hamilton’s imagery. He 
weaves together language of checks and balances (the word “check” is 
followed by a balancing image of the people “throwing themselves into 
either scale”); 208 of military might (each government “will at all times 
stand ready” to thwart the others’ attempts to “invade[J” the rights of 
citizens); of political competition/agency incentive analysis (governments 
are “rivals” with competing “dispositions”; the People are their “mas¬ 
ters”); 289 and technical legal doctrine (“rights” and “redress” are paired). 
To understand fully the Federalists’ vision of federalism, we must under¬ 
stand how all these images were interrelated. In particular, we must see 
how federalism was designed to check and balance at least three types of 
interpenetrating power: military, political, and legal. The Federalists were 
quite clear-eyed in recognizing that a system that distributed these three 


267. Thk Fkdkrai.ist No. 28, at 180-81 (A. Hamilton) (emphasis added). Earlier Hamilton 
defined "confederacy” to include any system—even one predicated on the sovereignty of one Peo¬ 
ple-retaining both local and central government entities. Id. No. 9, at 75-76. As Professor Diamond 
has shown, such a linguistic coup deviated from earlier definitions of confederacy. See Diamond, The 
Federalists' View of Federalism, supra note 83, at 23-33; see also supra notes 9, 134 (discussing 
other Federalist linguistic coups). 

268. For further images of checks and balances, see Thk Fkdkrai.ist No. 9, at 72 (A. 
Hamilton). 

269. Although Hamilton's precise language is that the People are "masters of their oum fate" and 
not "masters of their competing agents," a double entendre seems intended. Cf. id. No. 46, at 294 (J. 
Madison) (federal and stale governments are "different agents and trustees of the people,” "mutual 
rivals” controlled by a "common superior”). 
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types of power in radically divergent ways would be unstable in the long 
run. 270 It is thus no coincidence that Hamilton’s final three words in this 
passage, describing each government as a potential “instrument of re¬ 
dress,” are words that work well on all three levels—military, political, 
and legal. Nor is it purely coincidental that on each of these levels, there 
are powerful analogies between separation of powers and federalism, the 
two great structural principles of the Constitution. For in separating and 
dividing power, whether horizontally or vertically, the Federalists pursued 
the same strategy: Vest power in different sets of agents who will have 
personal incentives to monitor and enforce limitations on each other’s 
powers. 271 

B. Military Checks and Balances 

The Constitution dramatically expanded the central government’s mili¬ 
tary powers. Under the Articles, Congress could raise troops only by 
“requisitioning” each state for its proportionate “quota” of men (deter¬ 
mined by white population). Each state legislature retained the power to 
“raise, . . . cloath, arm and equip” its troops, and to appoint all regimen¬ 
tal officers “of or under the rank of colonel.” 272 To raise the funds to pay 
for these men and materiel, Congress once again had to rely on state gov¬ 
ernmental compliance with a quota system (this time based on wealth). 
The unworkability of this requisition system—no mechanism short of war 
existed to enforce states’ obligations, so they quite predictably flouted 
them 273 —led the Federalists to empower the new national government to 
directly raise its own army, to directly tax individuals to pay for that 
army, and to appoint all its officers. In addition, the new Constitution 
broke with the Articles by authorizing the new central government to na¬ 
tionalize state militias “to execute the Laws of the Union, suppress Insur¬ 
rections and repel Invasions.” 274 

The very awesomeness of these military powers induced the Federalists 
to balance power more carefully within the national government. In En¬ 
gland, the King theoretically had the power both to declare war and to 
command troops. 276 Under the Articles, both of these powers resided, at 
least on paper, in a single unicameral assembly, Congress. By contrast, 
the Constitution split these powers between legislature and executive. The 


270. See, e.g., id. Nos. 8, 23-29, (A. Hamilton); id. Nos. 41, 43, 48, 51 (J. Madison). 

271. See, e.g., id. Nos. 17, 26, 28, 66, 72, 84 (A. Hamilton); id. No. 51 (J. Madison). 

272. Articles of Confederation, 1781, art. IX, para. 5; id. art. VII. 

273. For accounts of the free riding and race to the bottom created by congressional impotence, see 
Thk Fkokrai.ist No. 22 (A. Hamilton); J. Madison, supra note 59. 

274. U.S. Const, art. I, § 8, paras. 12-15. 

275. See Thk FkkkRai.IST No. 69, at 417-18 (A. Hamilton). 
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former could declare war, but the latter would serve as commander-in- 
chief. Similarly, Congress could lay down “rules for the government and 
regulation” of military forces, but the President would execute these rules; 
Congress could authorize military appropriations (for up to two years), 
but the President would superintend actual military disbursements; Con¬ 
gress could provide rules for nationalizing state militias, but the President 
would command them whenever they were called into service. 276 

The Federalists struck a similar, though today less noted, vertical bal¬ 
ance of military power. For despite the vastly increased practical power of 
the central government—including the power to quell local insurrec¬ 
tions—states still retained one vital check. Although they were forbidden 
to keep any professional “Troops ... in time of Peace without Congres¬ 
sional consent,” they were expressly charged with the “Appointment of 
the officers, and the Authority of training the Militia according to the 
discipline prescribed by Congress.” 277 These militias were ultimately sub¬ 
ject to nationalization in times of emergency, but their loyalties were 
likely to be local. State governments would train these men, equip them, 
and appoint their officers. If the national government had ultimate “title” 
to these men and arms, state governments had “possession”—and the 
Revolutionary War experience had shown that possession was no small 
thing. In the event that the central authorities tried to use a national 
standing army to suspend the Constitution and forcibly subjugate the Peo¬ 
ple—a spectre made vivid by contemporary historical accounts of Stuart 
tyranny in England, and the birth of despotism in other countries 278 —the 
various state militias could serve as organized and independent pockets of 
military resistance. 

In a single [nonfederal] State, if the persons entrusted with supreme 
power become usurpers, the different parcels, subdivisions, or dis¬ 
tricts of which it consists, having no distinct government in each, can 
take no regular measures for defense. The citizens must rush tumul- 


276. Cf. Youngsiown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 644 (1952) (Jackson, J., con¬ 
curring) ("[The President] has no monopoly of ‘war powers,’ whatever they are. While Congress 
cannot deprive the President of the command of the army and navy, only Congress can provide him 
an army or navy to command.’’). 

277. U.S. Cons’!, art. I, § 10, para. 3; id. § 8, para. 15; see 1 M. Farran d, supra note 40, at 172 
(remarks of Elbridgc Gerry). 

278. See B. Baii.vn, supra note 20, at 55-159. One additional point must be kept in mind: In 
1787, it was taken for granted that George Washington—a general—‘Would be selected as the first 
President under the Constitution (assuming Virginia’s ratification). Although the general was largely 
above suspicion himself, his fellow officers—including Hamilton and the Order of the Cincin¬ 
nati were widely seen (perhaps with some justice) as lacking his fabled commitment to civilian 
supremacy. See generally M. Jknskn, Thk Nkw Nation 67-84, 261-65 (1950) (discussing Order, 
and Hamilton's personal involvement in military machinations of notorious Newburgh affair of 1783)! 
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tuously to arms, without concert, without system, without resource 

279 


In the United States, by contrast, should tyrannous national leaders at¬ 
tempt a coup, 

the State governments with the people on their side would be able to 
repel the danger. . . . [The standing army] would be opposed [by] a 
militia amounting to near half a million of citizens with arms in 
their hands, officered by men chosen from among themselves, fight¬ 
ing for their common liberties and united and conducted by govern¬ 
ments possessing their affections and confidence. . . . [L]ocal gov¬ 
ernments .... could collect the national will and direct the 
national force . . . . 2ao 

The very existence of small but expandable popular “shadow” armies or¬ 
ganized by state governments could deter abuse of a much larger profes¬ 
sional standing army organized by the national government—much as a 
would-be monopolist must take into account not only actual competitors 
but “shadow” competitors organized to enter the market if prices rise too 
high. 381 In the words of The Federalist : “[T]he existence of subordinate 
governments, to which the people are attached and by which the militia 
officers are appointed, forms a barrier against the enterprises of ambition, 
more insurmountable than any which a simple [as distinguished from a 
“compound” or dual-agency] government of any form can admit of.” 382 
By balancing military power between two jealous governments, the People 
would retain greater control over both. The national government could 
forcefully put down any purely local coup or insurrection threatening the 
republican government of a single state, but could be thwarted in any 
genuine scheme of national tyranny by an alliance of local militias led by 
state governments. “[A]s [the People] will hold the scales in their own 
hands, it is to be hoped [they] will always take care to preserve the consti¬ 
tutional equilibrium between the general and the State governments.” 203 

The Federalist's discussion of the military check of federalism may 
strike modern readers as dangerous and embarrassing: 204 Dangerous be- 


279. Thk Fkijuraust No. 28, ai 180 (A. Hamilton). 

280. Id. No. 46, at 299-300 (J. Madison). 

281 - See , e.g., United States v. Waste Management, Inc., 743 F.2d 976 {2d Cir. 1984) (Winter, 

J.). 

282. Thk Fkdkkai.IST No. 46, at 299 (J. Madison). 

283. Id. No. 31, at 197 {A. Hamilton); see also id. No. 11, at 87 (A. Hamilton) (using language 
identical to that of The Federalist No. 28 to describe how American People could benefit from bal¬ 
ance of military power among European governments: America's navy "would at least be of respecta¬ 
ble weight if throum into the scale of either of two contending parties” (emphasis added)). 

284. It may also strike some as antiquated. Whether guerrilla resistance orchestrated by state 
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cause it seems to invite—indeed, to celebrate—widespread state resistance 
to national authority; embarrassing because it seems to vindicate the posi¬ 
tion later taken by extreme states’ rights theorists on behalf of nullifica¬ 
tion and, ultimately, secession. As we ponder the full meaning of Appo¬ 
mattox and Little Rock, we may wonder, can The Federalist be serious 
about this? And so the above-quoted passages tend to be dismissed 
(“Hamilton will say anything to win Anti-Federalist votes”) or repressed 
(“a few isolated passages about the peculiarly eighteenth century issue of 
standing armies have little to teach us today in the aftermath of two 
Reconstructions”). 

Both of these reactions are unjustified. The political insincerity of The 
Federalist has been widely exaggerated. Too often, the fact that The Fed¬ 
eralist worked brilliantly on a political level becomes a blanket excuse for 
the cynic to abdicate responsibility to take the text seriously on any other 
level. 206 True, the Papers are a shrewd political tract, but they are also a 
great work—perhaps this country’s greatest work—of applied political 
philosophy. And Publius (the pen name of the joint authors of The Feder¬ 
alist) will not say just anything to win Anti-Federalist votes. In other 
passages, for example, he is emphatic that the ultimate judicial resolution 
of constitutional issues concerning the boundary between state and na¬ 
tional powers must rest with national courts. 286 What’s more, Publius 
plainly considers the military argument an important one. It is featured 
prominently in two different papers—one by Hamilton, one by 
Madison—and alluded to in several others. And of course, the subsequent 


militias is a plausible scenario in the event of an attempted coup in an age of supersophisticated 
federal weaponry is a question I leave to those with stronger credentials in military technology. But 
see infra text accompanying note 292. 

285. I consider The Federalist to be the best single extra-textual source in explicating the Consti¬ 
tution. First, the Papers were consciously quoted and used more than any other source during the 
ratification period. When the Constitution was presented to the People themselves for their approval. 
The Federalist was the gloss that supporters of the Constitution regularly used to explain and defend 
the text to others. Second, the Papers brilliantly and elegantly package Federalist ideology by collect¬ 
ing in one place the myriad and interconnected Federalist arguments in the air in 1787-1788. Finally, 
and perhaps in recognition of both of these features of the Papers, the Supreme Court, its oral advo¬ 
cates, and political pamphleteers, see, e.g., Marshall, supra note 49, at 193-94; Roane, supra note 
103, at 113, generally accorded the work a special status very early on. Indeed, a catalogue of pre- 
1825 Supreme Court cases in which the Papers arc invoked as special authority by bench or bar reads 
like a list of landmarks: Osborn v. Bank of the United Slates, 22 U.S. (9 Wheat.) 738 (1824); Gib¬ 
bons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 (1821); 
United States v. Smith, 18 U.S. (5 Wheat.) 153 (1820); Houston v. Moore, 18 U.S. (5 Wheat.) I 
(1820); Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518 (1819); McCulloch v. Maryland, 
17 U.S. (4 Wheat.) 316 (1819); Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304 (1816); Fletcher 
v. Peck, 10 U.S. (6 Cranch) 87 (1810); Stuart v. Laird, 5 U.S. (1 Cranch) 299 (1803); Marbury v. 
Madison, 5 U.S. (1 Cranch) 137 (1803); Calder v. Bull, 3 U.S. (3 Dali.) 386 (1798); Penhallow v. 
Doanc’s Administrators, 3 U.S. (3 Dali.) 54 (1795). 

286. See Thk Fkiikhai.ist No. 22, at ISO (A. 'Hamilton); id. No. 39, at 245 (J. Madison); id. 
No. 82 (A. Hamilton); cf. supra note 162. 
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adoption of the Second Amendment only underscores the “necessity]” of a 
“well regulated Militia” to “the security of a free State.” 287 

Properly understood, Publius’ argument for the military check of feder¬ 
alism is extremely limited, yet equally important—and is in no way 
mooted by the Civil War or the civil rights crusade. Publius is not arguing 
for a general right of state militias, or anyone else, to engage in armed 
resistance whenever they believe that national authorities are acting un¬ 
constitutionally. Under ordinary circumstances, the People’s remedies are 
political and legal, not military. And Publius makes clear that these politi¬ 
cal and legal questions are to be resolved, under ordinary circumstances, 
in national fora—Congress, the executive branch, and federal courts. The 
key qualification, of course, is the phrase “under ordinary circumstances.” 

And by hypothesis, the scenario painted by Publius as the occasion for 
militia opposition is the extraordinary worst case of an attempted national 
coup. No political or legal remedies exist in this situation. Presumably 
national courts have been shut down, or, at best, their judgments are un¬ 
enforceable. The only applicable law is martial law, enforced by gun and 
sword. In such a scenario, the only remedy left to the People would be 
military. As Hamilton carefully notes, recourse to arms in such an event 
would be justified by the traditional Lockean right to revolt whenever the 
government openly breaches its contract with the People: “If the repre¬ 
sentatives of the people betray their constituents, there is then no resource 
left but in the exertion of that original right of self-defense which is para¬ 
mount to all positive forms of government . . . ,” 2Be 

This theory, it must be stressed, was not the one invoked by secession¬ 
ists in 1861, nor could it have been. The national political channels re¬ 
mained open—Lincoln had won the Presidency, but the race was fair; the 
national courts remained open—if anything, the Taney Court stood as a 
shameless apologist for Southern interests; 289 and the national military 
had taken no steps to threaten civilians—on the contrary, Southern citi¬ 
zens launched the attack on Fort Sumter. 290 The “moderate” Confederate 
theory of secession rested on the right of each state convention to decide 
for itself whether the federal compact had been materially breached, re¬ 
gardless of what the federal courts or the Peoples of other states be¬ 
lieved. 291 An even more extreme version of Confederate ideology rested 


287. U.S. Const, amend. II. 

288. Thk Fkdkkai.ist No. 28, at 180 (A. Hamilton). 

289. See. e.g ., Dred Scott v. Sandford, 60 U.S. {19 How.) 393 (1857). 

290. See A. Lincoln, supra note 110, at 421-26; A. Lincoln, First Inaugural Address, in 4 
Thk Coi.i.koikh Works of Abraham Lincoln 264-7] (R. Basler cd. 1953) [hereinafter First 
Inaugural Address. 

291. Southern complaints about the failure of several Northern slates to enforce vigorously the 
federal Fugitive Slave Law seem largely makeweight. In any event, secession would only exacerbate 
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secession not on claims of federal usurpation, but rather on the sovereign 
right of the People of each state to alter or abolish their government at 
any time for any reason—even in violation of a pre-existing treaty. As we 
have seen, both these Confederate theories were premised on a view of 
sovereignty plainly inconsistent with the Federalist Constitution. 

When we move from the Civil War era to our own, the military check 
of federalism might appear largely unnecessary given the seeming improb¬ 
ability of an attempted national coup in late twentieth century America. 
Yet this happy state of current affairs is perhaps partly due to the military 
check itself. The sturdy contemporary ethos of civilian supremacy that 
makes an attempted military takeover unlikely today draws much of its 
strength from an unblemished history of due subordination of the national 
military. That history, in turn, may well have been influenced by the mil¬ 
itary check. Of course we can never know what might have happened had 
the Federalists eliminated state militias; but perhaps the strongest evi¬ 
dence of the effectiveness of the framers’ system of military checks is two 
centuries of civilian supremacy that have made a military coup almost 
unthinkable. 202 

G. Political Checks and Balances 

The ability of state governments to help implement the People’s right to 
revolt in extraordinary times is paralleled by their ability to help enforce 
the People’s constitutional rights under more ordinary circumstances. 203 
Once again, the independent and pre-existing organizational structures of 
state governments were seen as incipient pockets of resistance—here, po¬ 
litical resistance—to unconstitutional federal conduct. The People could 


ihe issue of fugitive slaves, and many other tensions between North and South. See First Inaugural 
Address, supra note 290, at 264-71. 

292. Cf. supra note 278; 4 D. Maconk, Jefferson and His Timf. 7-11 (1970) (Republican 
leaders ready to use state militias to resist should lame duck Congress attempt to violate clear dictates 
of Article II by designating someone other than Aaron Burr or Thomas Jefferson as President in 
1801; same Republican leaders willing to acquiesce peacefully should Congress lawfully opt for Burr 
over Jefferson, notwithstanding latter’s superior moral and political claim to office). 

293. Between the poles of military revolution and ordinary protection of existing constitutional 
rights is the case of constitutional amendment. Once again, the Federalist Constitution gave state 
governments a central role, by allowing two-thirds of the state legislatures to force Congress to call a 
constitutional convention. U.S. Const, art. V. The Federalists knew that constitutional amendment 
might be necessary to check abuses by the national legislature, and they therefore carefully provided 
for modes of amendment that would not require congressional concurrence. See 1 M. Farrand, supra 
note 40, at 22 (Madison’s 13th Virginia Resolution). Hamilton's words concerning amendments have 
a familiar ring: “We may safely rely on the disposition of the Stale legislatures to erect barriers 
against the encroachments of the national authority.” Tkk Federalist No. 85, at 526. 

Once again, however, constitutional federalism is symmetric: Because the Federalists knew that 
constitutional amendment might be necessary to check abuses of state governments, they also carefully 
provided for modes of ratification that would enable Congress to side-step state legislatures and di¬ 
rectly appeal to the People in convention assembled. U.S. Const, art. V. 
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confidently confer broad powers upon national agents precisely because 
they had also created a second set of specialized agents to monitor the first 
set and orchestrate resistance to its abuses. State legislatures would bring 
together persons with a special interest in and aptitude for political affairs 
whose daily duties would necessarily require them to attend closely to na¬ 
tional politics. 29 * At the first sign of a national abuse of power, they could 
sound a general alarm, communicating information and advice to their 
constituents and thereby winning their favor. The performance of colonial 
governments in monitoring Parliament and mobilizing opposition to vari¬ 
ous schemes of imperial oppression between 1763 and 1776 furnished an 
obvious historical precedent, 296 conjuring up an image of the state legisla¬ 
ture that in some ways resembles the self-image of the institutional press 
today. In the words of The Federalist : 

Independent of parties in the national legislature itself, ... the 
State legislatures, who will always be not only vigilant but suspi¬ 
cious and jealous guardians of the rights of the citizens against en¬ 
croachments from the federal government, will constantly have their 
attention awake to the conduct of the national rulers, and will be 
ready enough, if anything improper appears, to sound the alarm to 
the people, and not only to be the VOICE, but, if necessary, the 
ARM of their discontent. 290 

It may safely be received as an axiom in our political system that the 
State governments will, in all possible contingencies, afford complete 
security against invasions of the public liberty by the national au¬ 
thority. Projects of usurpation cannot be masked under pretences so 
likely to escape the penetration of select bodies of men, as of the 
people at large. The legislatures will have better means of informa¬ 
tion. They can discover the danger at a distance; and possessing all 
the organs of civil power and the confidence of the people, they can 
at once adopt a regular plan of opposition, in which they can com¬ 
bine all the resources of the community. 297 

Every government would espouse the common cause. A correspon¬ 
dence would be opened. Plans of resistance would be concerted. One 
spirit would animate and conduct the whole. ... A few representa¬ 
tives of the people would be opposed to the people themselves; or 
rather one set of representatives would be contending against thir- 


204. Here anH elsewhere, the Federalists recognized the efficiency of specialization of labor. See 
G. Wills, supra note 22, at 108-H. 

295. Cf. McLaughlin, supra note 78 (noting overlap between "states rights" and “individual 
rights” rhetoric in colonial arguments against Parliament). 

296. Thk Fkdkkai.ist No. 26, at 172 (A. Hamilton). Note how the reference to "the ARM of 
. . . discontent” anticipates the military check argument. 

297. Id. No. 28, at 18! (A. Hamilton); accord id. No. 84, at 516-17 (A. Hamilton). 
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teen sets of representatives, with the whole body of their common 

constituents on the side of the latter. 298 

The nation’s first major constitutional crisis after ratification was re¬ 
solved in a fashion strikingly consistent with The Federalist's vision of 
state legislatures as political watchdogs. In 1798, congressional supporters 
of President John Adams enacted several bills of dubious constitutionality 
designed in large part to stifle critics of the administration. The ability of 
the opposition press to attack the Alien and Sedition Acts was chilled by 
the prospect of prosecution under the Acts themselves. But if the Constitu¬ 
tion’s general protections for freedom of speech and the press under the 
First Amendment were somewhat unclear in 1798, the special constitu¬ 
tional protections for opposition speech in state legislatures were unde¬ 
niable. These bodies thus took the lead in politically challenging Adams 
and the Acts. The legislatures of Virginia and Kentucky adopted resolu¬ 
tions declaring the Acts dangerous and unconstitutional, and inviting sister 
legislatures to do the same. 209 Despite some grand and ambiguous claims 
in the resolutions themselves, these enactments had no legal force. 300 
Nonetheless, they served as useful political “instruments of redress” in 
alerting the People to the threat to their liberties and mobilizing political 
opposition to the Adams men. Although political agitation at the state 
level was unsuccessful in securing immediate repeal of the offensive legis¬ 
lation, it effectively transformed the national election of 1800 into a popu¬ 
lar referendum on these bills. And with the accession of Thomas Jefferson 
to the Presidency and the electoral triumphs of the anti-Adams party in 
congressional races, enforcement of the Acts stopped, and they were qui¬ 
etly allowed to expire under their own terms in 1801. 301 The constitu¬ 
tional crisis was thus ultimately resolved by political decisions within the 


298. Id. No. 46. ai 298 (J. Madison). Madison’s second sentence here seems to be a rather direct 
allusion to the intercolonial committees of correspondence that had emerged in the 1770's to coordi¬ 
nate opposition to parliamentary abuses. 

299. Eight years earlier, the Virginia legislature had adopted resolutions denouncing as unconsti¬ 
tutional the federal government's assumption of state war debts. Virginia Resolutions on the Assump¬ 
tion of State Debts, in D(x:umknts of American History, supra note 76, at 155-56 (describing 
state legislators as “guardians ... of the rights and interests of their constituents” and "sentinels 
placed by them over the ministers of the federal government, to shield it from their encroachments, or 
at least to sound an alarm when it is threatened with invasion"). This 1790 declaration is an impor¬ 
tant link in the historical chain connecting the anti-parliamentary activity of colonial legislatures 
before 1776 with the resolutions of 1798. Note especially the use of the revealing word “ministers" to 
describe federal officers. 

300. Madison, one of the chief architects of the resolutions, later conceded as much. See J. 
Madison, The Virginia Report of 1800, in Thk Mind of the Founder: Sources of the Politi¬ 
cal Thouuht of James Madison 299, 346 (M. Meyers ed. 1973) (hereinafter The Virginia Re¬ 
port of I800\\ J. Madison, Letter to the North American Review, in id. 531, 541-44. 

301. See Powell, Original Intent, supra note 106, at 924-27. 

1502 


This content downloaded from 182.6-1121,88 on Fri, 17 Jul 2015 17:35:00 UTC 
All use subject to JSTQR Terms and Conditions 




Of Sovereignty and Federalism 


153 > 

national government itself, but under political conditions powerfully af¬ 
fected by the “alarm” that state legislatures had sounded. 302 

Unsurprisingly, the structure of horizontal separation of powers creates 
analogous incentives for signalling and political organizing. Even (or per¬ 
haps especially) if his veto is overridden, a President’s veto message can 
serve as an important warning to the People that national legislators are 
attempting to breach the constitutional walls on their powers. So too with 
a judicial opinion, even (or perhaps especially) one that the political 
branches refuse to enforce. Indeed, Professor Ackerman’s accounts of the 
elections of 1866 and 1936 as constitutional referenda of sorts neatly par¬ 
allel mine here of the election of 1800, with the interesting difference that 
these later referenda were signalled by and organized around horizontal 
constitutional disputes between different branches of the national 
government. 303 

In fact, the analogy between separation of powers and federalism is 
even more precise, for both operate on a legal as well as a political level. 

A presidential veto on constitutional grounds has legal force. So does a 
federal court declaratory judgment that an act of Congress is unconstitu¬ 
tional. Likewise, state governments are more than mere political bodies. 

Unlike the press, a state legislature can do more than simply sound a 
political alarm. 304 Unlike the Virginia and Kentucky resolutions, not all 
actions by state legislatures need be viewed as naked declarations devoid of 
legal force. The Tenth Amendment reminds us that state governments 
have residuary powers to enact law. As we shall see, this fact has dra¬ 
matic implications for the vindication of constitutional rights. 

302. The very magnitude of federal operations in (he 20th century, combined with the rise of 
professional lobbyists, political parlies, and the national media, may have reduced state legislatures’ 
comparative institutional competence as watchdogs. Even today, however, state governments retain a 
comparative institutional advantage over nongovernmental watchdogs in one key respect. States fur¬ 
nish opponents of national policy with an opportunity to secure actual hands-on experience running 
government, thereby strengthening their credibility as qualified candidates in the next set of national 
elections. In a nonfederal system, any who would challenge an abusive national leadership must do so 
from cither a minority “shadow government” position within the national government, or a leadership 
position outside civil government— e.g ., the military or private corporations. Twentieth century 
America has had its share of national leaders coming from outside government—consider, for exam¬ 
ple, Herbert Hoover, Dwight Eisenhower, and (perhaps) Lee Iacocca—but it has also regularly 
tapped leaders of stale government, such as Jimmy Carter and Ronald Reagan. Publius would not 
have been surprised by this state of affairs. See Thk Fkokkai.ist Nos. 45, 56 (J. Madison). 

303. See Ackerman, supra note 69, at 1051-70. 

304. Professor Rapaczynski has offered an important analysis of how consiitutionai protections of 
state governments can be justified on organizational theory grounds similar to those used to support 
constitutional protections of press and association. See Rapaczynski, From Sovereignty to Process: The 
Jurisprudence of Federalism After Garcia. 1985 Sun. Or. Rkv. 341. But as Professor Rapaczynski 
himself recognizes, one vital difference between state governments and other specially-protected orga¬ 
nizations is that states wield limited “sovereign" powers to enact laws, id. at 389-91—a recognition in 
some tension with his general inclination to reject the usefulness of sovereignty theory. 
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D. Legal Checks and Balances 

The general structure of separation of powers enables each national 
branch to thwart a national law it deems unconstitutional—Congress by 
declining to pass it; the President by vetoing it (or, if it is a criminal 
statute, by declining prosecution or pardoning those convicted); and the 
federal courts by engaging in judicial review. Of course, there are limits 
and exceptions to this general feature of one-branch veto. The President’s 
veto may be overridden; conversely, a simple congressional majority, once 
having passed a law, cannot repeal it, even if it later deems the law un¬ 
constitutional, without the concurrence of the President. Nevertheless, 
built into the general structure of the Constitution is a libertarian bias 
based on checks against constitutionally suspect laws and in favor of the 
broadest of the various constructions of the constitutional right given by 
the three branches. 805 

The structure of separation of powers thus protects constitutional values 
by providing three separate, overlapping, and mutually reinforcing reme¬ 
dies—legislative, executive, and judicial—against unconstitutional federal 
conduct. A similar mechanism of overlapping legal remedies for constitu¬ 
tional wrongs is at work in the structure of federalism. A state govern¬ 
ment may violate the Constitution, yet fail to provide victims with a suffi¬ 
cient range of causes of action to ensure a full remedy for the wrong. 
Suppose complete redress in a particular situation requires joint and sev¬ 
eral strict liability of ail state officials who participate in unconstitutional 
conduct, or entity liability of the state government itself, yet state law pro¬ 
vides for neither. The beauty of constitutional federalism is that the fed¬ 
eral government can furnish aggrieved individuals a supplemental rem¬ 
edy. Section 1983 is one example of such a federal remedy. 306 

There are structural reasons to believe that the federal supplemental 
remedy may systematically tend to be more generous than state-furnished 
remedies. To begin with, federal officials were not the perpetrators of the 
wrong, and thus will suffer no political embarrassment from any judicial 
proceedings that might publicize that wrongdoing. On the contrary, legis¬ 
lators in Congress can score political points among their constituents by 
casting themselves in the role of heroes rescuing victimized citizens from 
villainous state officials. Best of all, the rescue operation costs the federal 
government little: State officials, after all, will have to foot the liability 
bill. In any event, the citizen victims will typically enjoy the best of both 


305. See Thk Fkokrai.ist No. 73, ai 443-44 (A. Hamilton); Ainar, supra note 9. at 222-24, 258 
n.170, 263 n.19l. 

306. 42 U.S.C. § 1983 (1982). 
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worlds, since they can invoke both state and federal remedies for the state 
wrong. 307 

Conversely, where the national government has violated constitutional 
rights, it may fail to provide adequate federal causes of action to fully 
remedy its own wrongs. It is not just coincidence that for over a century 
Congress has provided section 1983, a general cause of action against per¬ 
sons who violate constitutional rights “under color of state law,” but no 
analogous cause of action against unconstitutional actions of federal offi¬ 
cials 300 —a discrepancy narrowed, but not eliminated, by Congress only 
under pressure from the Supreme Court’s holding in Bivens v. Six Un¬ 
known Federal Agents. 300 Once again, the beauty of federalism is that 
another government can provide citizens with additional causes of action. 
For reasons symmetrical to those canvassed above, state remedies should 
systematically tend to be more generous than those offered by Congress. 310 
Once again, federalism’s political incentives will help to enforce legal 
rights and vindicate the maxim, ubi jus ibi remedium. 

Thus, far from justifying a gap between constitutional right and rem¬ 
edy, as the Court at times implies, federalism abhors a remedial vacuum. 
Citizens can rely on the federal government to provide supplemental rem¬ 
edies for constitutional wrongs committed by states, and vice versa. 311 Seen 


307. All of this of course presupposes that significant sections of the polity continue to cherish 
constitutional values, and that governmental officials can thus improve their standing with constituents 
by affirming constitutional symbols. As Professor Charles Black has made clear, the Constitution 
cannot in the long run survive without ongoing popular affirmation. C. Bi.ack, The People and 
the Court (I960). The only thing that the document itself can do—but it is a big “only thing"—is 
to structure institutions and symbols in ways that guard against temporary lapses and ever nudge us 
to affirm our better selves. 

308. See Wheeldin v. Wheeler, 373 U.S. 647, 652 (1963) (“Over the years Congress has consid¬ 
ered the problem of stale civil and criminal actions against federal officials many limes. But no gen¬ 
eral statute making federal officers liable for acts committed ‘under color,' but in violation, of their 
federal authority has been passed.” (citation omitted)). 

309. 403 U.S. 388 (1971). 

310. Indeed, there arc stronger reasons to expect generous state law remedies for federal wrongs 
than vice versa. Every federal remedy is ultimately paid for by Americans—Congress’ constitu¬ 
ency-even though the expenditure is “off budget.” By contrast, a state law remedy may politically 
externalize cost altogether by imposing at least part of the ultimate financial burden on out-of-staters. 
See infra text accompanying notes 352-55; if. The Federalist No. 45, at 296 (J. Madison) (“A 
local spirit will infallibly prevail much more in the members of Congress than a national spirit will 
prevail in the legislatures of the particular states."). 

311. It might be said that the development of national parlies reduces the willingness of officials 
tn one government to embarrass officials of their own party in another government. But to say this is 
to say that political parties have blurred the Federalists' vertical separation of powers by fostering 
collusion among entities that were designed to compete against each other for popular sympathy. See 
The Federalist No. 27 (A. Hamilton); id. Nos. 45-46 (J. Madison). For similar reasons, the party 
system may have distorted horizontal competition within the national government. Perhaps this is one 
of the reasons that Madison in 1787 was so hostile to the notion of national parties. In any event, the 
point about national parties seems less applicable to a general congressional remedy that applies in all 
states, Democratic and Republican. Interestingly, the Republican framers of section 1983 designed it 
to apply to the then-Republican states of the North as well as the then-Democratic states of the South. 
See Monroe v. Pape, 365 U.S. 167, 183 (1961). 
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in this light, the Tenth Amendment appears as the symmetrical counter¬ 
part of the enforcement clauses of the Civil War Amendments. 

1. Historical Examples 

The ability of the federal government to remedy stale lawlessness may 
seem virtually self-evident given the central place of section 1983 in con¬ 
temporary legal discourse. 312 Yet history provides equally dramatic exam¬ 
ples of state remedies against federal abuses, which contemporary scholar¬ 
ship has tended to ignore. 

a. Fourth Amendment 

Consider first an example from the Fourth Amendment. Before the Su¬ 
preme Court decided Bivens v. Six Unknown Federal Agents in 1971, the 
only damage remedy generally afforded to individuals whose homes had 
been unconstitutionally searched by federal agents was provided by the 
state common law of trespass. Without this state law cause of action, a 
citizen simply had no standing to get into court to challenge the constitu¬ 
tionality of the search and be compensated for the wrong done. Thus, for 
nearly the first two centuries of our constitutional history, only state 
law—created by dint of the reserved lawmaking power of 
states—furnished any redress for a species of concededly unconstitutional 
conduct by federal officials. 

The structure of these pr e-Bivens cases was quite simple: The ultimate 
issue before the court concerned the federal Constitution, but standing was 
conferred by the vertically-pendent state law cause of action. 313 Plaintiff 
would sue defendant federal officer in trespass; defendant would claim 
federal empowerment that trumped the state law of trespass under the 
principles of the supremacy clause; and plaintiff, by way of reply, would 
play an even higher supremacy clause trump: Any federal empowerment 
was ultra vires and void because of Fourth Amendment limitations on 


312. For some interesting variations on the theme of federal protection of individual rights, see 
Cover & Aleinikoff, Dialectical Federalism: Habeas Corpus and the Court , 86 Yale L.J. 1035 
(1977); Cover, The Uses of Jurisdictional Redundancy: Interest, Ideology, and Innovation, 22 Wm. 
& Mary L. Rev. 639 (1981). 

313. See Wheeidin v. Wheeler. 373 U.S. 647, 652 (1963) (“When it comes to suits for damages 
for abuse of power, federal officials arc usually governed by local law. Federal taw, however, supplies 
the defense, if the conduct complained of was done pursuant to a federally imposed duty, or immunity 
from suit." (citations omitted)); id. at 656 (Brennan, J., dissenting) (citing cases); Dellinger, supra 
note 13, at 1538-39 (“|T)hc contemplated method (of Fourth Amendment) enforcement, the Govern¬ 
ment asserted [in Bivens], must have been a state common law action for damages in which the 
amendment would have operated to prevent defenses such as justification by reason of a general war¬ 
rant." (citing Brief for Respondents at 11)); Gibbons, supra note 179, at 1943 n.296, 1948 n.320 
(slate law causes of action against federal officers "commonplace" during nineteenth century); see also 
Hill, Constitutional Remedies, 69 Coi.Um. L. Rev. 1109, 1124, 1128-29 (1969) (citing cases). 
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federal power itself. If, but only if, plaintiff could in fact prove that the 
Fourth Amendment had been violated, defendant’s shield of federal power 
would dissolve, and he would stand as a naked tortfeasor. 

The structure of these cases is illustrative of the myriad ways in which 
constitutional “public law” protections are intricately bound up 
with—indeed, presuppose—a general backdrop of “private law” protec¬ 
tions defining primary rights of personal property and bodily liberty. 314 
Alexis de Tocqueville explicated this subtle interplay in Democracy in 
America: “The Americans hold that it is nearly impossible that a new 
[unconstitutional] law should not injure some private interest by its provi¬ 
sions. . . . [I]t is to these interests that the protection of the Supreme 
Court is extended.” 315 And as Publius noted, in the same passage in 
which he spoke of states as “counterpoises” to federal power, states would 
typically define and protect these primary rights, thereby enlisting the af¬ 
fections of their citizens: 

There is one transcendent advantage belonging to the province of the 
State governments .... [They will be] the immediate and visible 
guardian of life and property, . . . regulating all those personal in¬ 
terests and familiar concerns to which the sensibility of individuals is 
more immediately awake, . . . impressing upon the minds of the 
people affection, esteem, and reverence towards the government. 310 

The Court’s decision in Bivens v. Six Unknown Federal Agents 317 does 
not moot the importance of federal-state remedial competition. In the best 
tradition of the remedial principles set forth in Marbury v. Madison 313 
the Bivens Court inferred a damage action directly under the Fourth 
Amendment. Yet the promise of this move was only partially fulfilled. 
Although we have seen that full remedies for constitutional violations will 
often require governmental liability, 318 lingering notions of sovereign im¬ 
munity induced the Bivens Court to recognize only a cause of action 
against individual (and possibly judgment-proof) federal officers. Individ¬ 
ual liability makes a good deal of analytic sense where standing is con¬ 
ferred by a cause of action that in no way depends upon state action. A 


314. See generally Hart, The Relations Between State and Federal Law, 54 Colum L Rev 
489 (1954). 

315. 1 A. ok Tocqukviu.r, Democracy in America 154-55 (Bradley ed. 1945). 

316. The Federalist No. 17, at 120 (A. Hamilton); accord id. No. 45. at 292-93 (J. Madison) 
(“The powers reserved to the several States will extend to all the objects which, in the ordinary course 
of affairs, concern the lives, liberties, and properties of the people .... ”); cf. U.S. Const, amend. V 
(imposing obligation on federal government to accord “due process” to legal interests in “life, liberty, 
or property” protected, inter alia , by state law). 

317. 403 U.S. 388 (1971). 

318. 5 U.S. (1 Cranch) 137 (1803). 

319. See supra text accompanying notes 244-60. 
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trespass cause of action applies to all individuals, whether or not the tres¬ 
passer wears a uniform. By contrast, the Bivens cause of action is itself 
predicated upon a governmental wrong, and thus seems naturally to call 
for governmental liability. 320 That the Court did not restructure the case 
as Bivens v. United States is yet another unfortunate residue of the Young 
fiction. 321 

Moreover, even the cause of action that the Bivens Court did approve 
was subsequently qualified by a set of individual immunities that threaten 
to widen further the gap between right and remedy. Consider, for exam¬ 
ple, the case in which a federal magistrate wrongly issues a search war¬ 
rant without probable cause. Assuming the warrant is issued ex parte and 
immediately executed, it is hard to imagine how the citizen victim could 
prevent the unconstitutional search from taking place. And after her home 
has been searched, she may still lack a federal remedy. The magistrate is 
absolutely immune; the federal agents are likely to enjoy good faith immu¬ 
nity—they did, after all, have a warrant; and the Federal Torts Claims 
Act may not apply. In this situation, state remedies such as trespass may 
continue to help plug the remedial gap. 322 

Apart from misguided doctrinal concerns about sovereign immunity, the 
Court’s hesitation in Bivens and its progeny probably stems from a linger¬ 
ing doubt about whether remedy-fashioning is a more legislative than ju¬ 
dicial function, and from an awareness of the special political vulnerabil¬ 
ity of federal judges in suits involving coercive relief against agents in 
coordinate branches of government. 323 On both of these counts, remedial 
competition between the political branches of state and national govern- 


320. See Wolcher, supra note 225. at 285-86. 

321. Ironically, Young was also the source of the Bivens Court's willingness to entertain suit 
directly under the Constitution even if no private tort suit lay. See supra note 218. It was this use of 
the Constitution as a self-executing cause of action, that was Young's analytic breakthrough—and not 
the notion that a government official acting unconstitutionally was “stripped” of immunity, a notion 
of much earlier vintage. See, e.g., Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 
837-39 (1824). Bivens merely extended the injunctive principles of Young to suits for damages at law. 

322. Although some of the language of the Bivens majority suggests the desirability of remedial 
uniformity, see, e.g., 403 U.S. at 395; id. at 409 (Harlan, J., concurring in judgment), the Court's 
true concern was with a constitutional remedial floor, and not with uniformity of Fourth Amendment 
remedies per sc. Plainly, Bivens' holding in no way automatically ousts supplemental state law reme¬ 
dies that might be more generous in certain respects (e.g., on the individual immunity issue) than the 
Court-fashioned cause of action. Dellinger, supra note 13, at 1540. The continued permissibility of at 
least some broader state law causes of action suggests that the Bivens remedy itself docs not exhaust 
the full range of the Fourth Amendment right, but may have been limited by institutional concerns. 
See infra text accompanying notes 323-25. If this were not so, any additional state law remedy would 
seem to be pro tanto an illegitimate tax on federal instrumentalities. See infra text accompanying 
notes 351-55. 

323. Consider for example Marbury v. Madison. The most politically delicate part of Chief Jus¬ 
tice Marshall's opinion was not his assertion of the power of federal courts to decline to apply acts of 
Congress they deemed unconstitutional, but his earlier claim that the judicial department could, in 
appropriate cases, order coercive relief directly against a defendant officer of the executive branch. Cf. 

1 A. ok Tooqukviij.k, supra note 315, at 106-07. 

1508 


This content downloaded from 182.64.121.88 on Fri, I7 Ju 12015 17:35:00 UTC 
All use subject to JS'l'Ok Terms mid Conditions 



Of Sovereignty and Federalism 


J53 

ment can strengthen judicial resolve. In confronting lawless conduct by 
one government, the federal courts need not stand alone if they can draw 
upon the remedial law and political support of a competing government. 

Thus, state governments can help federal courts implement truly full rem¬ 
edies that these courts—for purely institutional reasons—might hesitate to 
order on their own. 324 Separation of powers and federalism can reinforce 
each other here, creating possibilities for useful alliances between state 
governments and federal courts to keep the rest of the federal government 
honest. 326 

b. Habeas Corpus 

States need not confine their remedies to damages, nor have they histor¬ 
ically. The ability of states to vindicate constitutional values through in¬ 
junctive relief was perhaps nowhere more dramatic than in early state 
habeas corpus cases: State habeas offered a way for those imprisoned by 
federal officers in violation of their federal constitutional rights to win 
their freedom. In the mid-nineteenth century, however, the Supreme 
Court called into question this tradition of libertarian federalism. In 
Ableman v. Booth 326 and Tarble's Case , 327 the Court held that principles 
of national supremacy forbade state courts to inquire into the lawfulness 
of federal detention. Yet the Court’s analysis in these cases was shaky, and 
its language quite sloppy. For example, scholarship by William Duker 
has established that the very purpose of the habeas non-suspension clause 
of Article I, section 9, was to protect the remedy of state habeas from 
being abrogated by the federal government; 328 the language of non- 
suspension obviously presupposes a pre-existing (state) common law 
habeas remedy. The non-suspension clause is powerful textual evidence 
confirming the general structural postulate that state remedies were in¬ 
tended to play a vital role in checking federal misconduct. 329 The clause 
also illustrates yet again the interplay of common law and constitutional 


324. On underenforcement of legal norms creaicd by insiituiiona! limitations of federal courts, see 
Sager, Fair Measure: The Legal Status of Underenforced Constitutional Norms , 91 Harv. L. Rev. 
1212 (1978); Brest. The Conscientious Legislator's Guide to Constitutional Interpretation, 27 Stan. 
L. Rev. 585 (1975); Fiss, Groups and the F.qual Protection Clause, 5 Phil. & Pub. Aff. 107, 
175-77 (1976); Michetman, Welfare Rights in a Constitutional Democracy , 1979 Wash. U.L.Q. 
659; Note, A Norm-Based Remedial Model for Underinclusive Statutes, 95 Yai.f. L.J. 1185 (1986). 

325. Cf. Bivens, 403 U.S. at 428 (Black, J., dissenting) {"[T]he fatal weakness in the Court’s 
judgment is that neither Congress nor the State of New York has enacted legislation creating such a 
right of action. For us to do so [alone] is, in my judgment, an exercise of power that the Constitution 
does not give us.” (emphasis added)). 

326. 62 U.S. (21 How.) 506 (1859). 

327. 80 U.S. (13 Wall.) 397 (1872). 

328. W. Duker, A Constitutionai. History of Habeas Corpus 126-80 (1980). 

329. Especially because the non-suspension clause is the original Constitution's most explicit ref¬ 
erence to remedies. See Hill, supra note 313, at 1118 n.42. 
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protections of liberty. The common law would furnish the cause of action 
that assured judicial review; the Constitution would furnish the test on the 
legal merits of confinement. 

The principle of national supremacy that the Court invoked in 
Ableman and Tarble's Case seems irrelevant on the facts of those cases. 
The Constitution, and not the national government, is supreme in our 
legal system. Indeed, the Constitution’s supremacy clause specifically 
charges state courts with the obligation to abide by it as the supreme law 
of the land. 830 That was precisely what the state courts in Ableman and 
Tarble's Case were doing when they sought to inquire into the legality of 
federal detention. 

The Supreme Court’s habeas doctrine reflects apparent concern that 
state courts might rule improperly on the merits—that is, on the question 
of the constitutionality of detention. But resolution of the merits by a state 
court would present a federal question that would trigger Supreme Court 
appellate review under the relevant jurisdictional statutes. Congress could 
go even further by providing for removal from state to federal court when¬ 
ever it appeared that the lawfulness of detention would turn on the resolu¬ 
tion of a federal question. Of course, in this removed proceeding, federal 
courts would be obliged to enforce the vertically-pendent state law habeas 
remedy—but this is precisely the point: Congress should not automatically 
be able to oust any state remedy it deems “inconvenient.” Full compliance 
with constitutional norms is often “inconvenient” from the government’s 
point of view. Ableman and Tarble's Case can be justified only if they are 
understood simply as attributing to Congress a desire for exclusive federal 
court jurisdiction in habeas proceedings against federal officers. 331 So un¬ 
derstood, these cases should not be read to allow a federal court vested 
with exclusive jurisdiction to disregard—to suspend—the state-law habeas 
remedy. Jurisdiction must be distinguished from the rule of decision, as 
the Tenth Amendment, the Rules of Decision Act, and the Eleventh 
Amendment’s repudiation of Chisholm all make clear. 

c. State Legislative Power and Federal Judicial Supremacy: A Neo- 
Federalist Synthesis 

The role of the states suggested by this neo-Federalist vision is at once 
similar to and different from state court “interposition.” According to 


330. U..S. Const, ari. VI, para. 2 (“This Constitution . , . shall be ihe supreme Law of ihc 
Land; and the Judges in every Stale shall be bound thereby.”). 

331. This is, I believe, the prevailing understanding of Ableman and Tarble's Case among federal 
jurisdiction scholars. See, e.g. , Sager, The Supreme Court, 1980 Term — Foreword: Constitutional 
Limitations on Congress' Authority To Regulate the Jurisdiction of the Federal Courts , 95 Harv. L, 
Rkv. 17, 80-84 (1981). 

1510 


This content downloaded from 182.64.121.88 on Fri, 17 Jul 2015 17:35:00 UTC 
All use subject to JSTOR Terms and Conditions 



Of Sovereignty and Federalism 


ICI 

nineteenth century states’ rights theorists, state courts had to be given un- 
reviewable power to hold federal conduct unconstitutional; only through 
this “interposition” of state court judges, it was argued, could federal en¬ 
croachments against the Constitution be prevented. 332 In a more re¬ 
strained version of this argument, Professor Henry Hart and other twenti¬ 
eth-century scholars have argued that Congress may choose to give state 
courts final jurisdiction over federal statutory and constitutional ques¬ 
tions. 333 Yet the text and structure of Article III clearly seem to mandate 
that the last word on all federal question cases be vested in the federal 
judiciary, either at trial (via removal or exclusive federal jurisdiction 334 ) or 
on appeal from state courts. 333 The neo-Federalist view offered here is 
fully consistent with the constitutional supremacy of federal over state 
courts. 336 The constitutionality of the federal conduct challenged in any 
given case would always pose a federal question whose ultimate resolu¬ 
tion, along with all other federal questions raised, would always lie with 
federal courts. The role of the states is solely to provide victims of consti¬ 
tutional wrongs with the chance to have their federal rights defined and 
fully protected in federal court. 337 Thus, interposition theorists were right 
in believing that states had a vital part to play in vindicating individual 
constitutional rights against federal encroachments; 338 they were wrong in 
claiming that the Constitution’s script gave state courts the last word on 
federal questions. 339 


332. See supra text accompanying notes 117-19. 

333. See generally Amar, supra note 9, at 215-16, 220-29 (canvassing Han school scholarship). 

334. Congressional power (o provide for exclusive federal jurisdiction in federal question 
cases—indeed in any category of Article III cases or controversies—is well established. See The Moses 
Taylor, 71 U.S. (4 Wall.) 411, 428-31 (1867). 

335. See Amar, supra note 9. 

336. Even in constitutional disputes involving conflicting federal and stale claims, federal courts 
can be seen as impartial umpires, since federal judges enjoy significant constitutional independence 
from the political branches of the federal government. Though this independence is not total, federal 
judges typically enjoy far more independence from their legislature than do state judges from theirs. 
See id. at 226-29, 233-38; cf. Marshall, supra note 49, at 208-12 (noting Senate’s rote in confirma¬ 
tion of federal judges). 

337. Many have noted that Congress can typically confer Article III standing by creating a statu¬ 
tory right whose violation may be prosecuted in federal court. See, e.g., Linda R.S. v. Richard D., 410 
U.S. 614, 617 n.3 (1973); Berger, Standing To Sue in Public Actions: Is It a Constitutional Require¬ 
ment!, 78 Yai.f L.J. 816 (1969). It is less noted, but equally true, that state legislatures can likewise 
confer standing. This way of thinking about standing might require re-examination of the holdings of 
Massachusetts v. Mellon, 262 U.S. 447 (1923), and Doremus v. Board of Educ., 342 U.S. 429 (1952). 

338. One of the main arguments for state interposition in Madison’s Virginia Report of 1800 
stressed that many constitutional encroachments by federal officers might not be challengeable in Arti¬ 
cle III courts. See The Virginia Report of 1800, supra note 300, at 305-06. However, if stale govern¬ 
ments can confer standing and force an Article III test of a wide range of dubious federal activity, 
there is liuJe need to swallow the bitter pill of interposition in order to counteract federal judicial 
impotence. 

339. Whereas the Hart school emphasizes the role of some state officials as judicial agents (im¬ 
pliedly independent of politics), the neo-Federalist view emphasizes the role of all state officials as 
state agents (impliedly independent of the national government). Neo-Federalist remedies may be 
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The 1882 Supreme Court case of United States v. Lee** 0 elegantly dra¬ 
matizes this neo-Federalist synthesis. If the case did not exist, one would 
be tempted to invent it. George Lee, son of General Robert E. Lee, 
brought suit in ejectment to recover possession of the family estate in Ar¬ 
lington, Virginia, the site of today’s Arlington Cemetery. Federal military 
officers were occupying the lands under claim of federal title, the validity 
of which Lee disputed. During the Civil War, Congress had imposed on 
the land a nominal property tax that, under the terms of the statute, had 
to be paid in person by the land’s owner. General Lee, otherwise engaged 
at the time, graciously declined Congress’s invitation to walk unarmed 
into the enemy camp. Payment was tendered by others on Lee’s behalf, 
but the government refused to accept. The government then foreclosed on 
the estate, and bought the land itself (at a bargain price) at the auction. 
Over the defendants’ vigorous assertions of sovereign immunity, the Su¬ 
preme Court held for Lee because the federal government’s actions had 
violated the Fifth Amendment’s due process and takings clauses. 

Yet it was a state law cause of action that had enabled Lee to get into 
an Article III court in the first place. The case stands as a poetic reminder 
of the ways in which, short of interposition, nullification, secession, and 
Civil War (a war that perhaps could also have been captioned United 
States v. Lee) 3 * 1 states may serve as the “instrument of redress” for un¬ 
constitutional federal conduct. 342 

2. A Neo-Federalist Future: Converse-1983 

A neo-Federalist view of constitutional remedies helps us to see more 
clearly what we have been doing all along: Perhaps without always realiz- 


lurnished by cither stale judges fashioning common law or state legislators enacting statutes. The 
allocation of authority between these branches, and their internal organizational structure, arc basi¬ 
cally issues of state constitutional law. Since the Federalist Constitution nowhere prescribes the mech¬ 
anism of appointment, tenure of office, salary guarantees, mode of removal, or substantive jurisdiction 
of state judges, the document evidently presumes that these officers may at times be “judges" in name 
only, little different from state legislators. The Hart school notwithstanding, it is unlikely that the 
Federalists placed their “ultimate’' reliance on state judges qua judges. See Amar, supra note 9, 
235-38. 

340. 106 U.S. 196 (1882). 

341. See supra note 19. It is perhaps worthy of note that final military judgment was entered at 
the Appomattox Courthouse. 

342. Both Tarble's Case , decided in 1872, and Lee, handed down a decade later, obliged the 
Justices to begin to define the Civil War’s implications for federalism. The holding of Tarble's Case 
correctly affirmed the supremacy of the federal judiciary over state judicial systems, see Amar, supra 
note 9, at 235-3B, but the language seemed to go further. At times, the Tarble Court seemed to 
trivialize the legitimate role of states in protecting constitutional supremacy from federal encroach¬ 
ments. Lee's holding backed away from this extreme view, yet the Court’s language was less than 
resounding in affirming the permissibility and value of state law checks against federal unconstitution¬ 
ally. But cf. Hill, supra note 313, at 1124-25 (reading Lee to derive cause of action directly from 
Constitution rather than state law). 
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ing it, states have furnished, and are continuing to furnish, remedial aid 
and comfort to citizens victimized by federal unconstitutionality. Yet neo- 
Federalism is more than an historical connect-the-dots exercise through 
which we can see a larger pattern emerging from seemingly unrelated 
cases such as Bivens, Tarble's Case , and United States v. Lee. To recon¬ 
ceptualize past events is to imagine future possibilities. A brief exploration 
of one possible remedial scheme that states might try to adopt in the fu¬ 
ture will help to illuminate the scope and the limits of state power. 343 

Once the symmetry of the legal check of federalism is understood, a 
state government might be inclined to adopt a simple state statute in¬ 
verting the language of 42 U.S.C. section 1983 in something like the fol¬ 
lowing manner: 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of [the United States], subjects, or causes to be 
subjected, any citizen of [this state] or other person within the juris¬ 
diction thereof to the deprivation of any rights, privileges, or immu¬ 
nities secured by the Constitution, shall be liable to the party injured 
in an action at law, suit in equity, or other proper proceeding for 
redress. 

Would such a converse-1983 statute be permissible? At first blush, it 
might seem vulnerable to the following criticism: Unlike the other state 
law causes of action canvassed above, which applied generally against 
both private actors and government officials, a converse-1983 statute ex¬ 
plicitly singles out the federal government as its target. It thus offends the 
basic principles of McCulloch v. Maryland 3 **; it is an impermissibly dis¬ 
criminatory tax on federal instrumentalities. And the legitimacy of section 
1983 itself does not necessarily prove the constitutionality of a converse- 
1983 statute, for as Chief Justice Marshall noted in McCulloch , very dif¬ 
ferent principles are involved when the nation taxes a state. The part is 
represented in, and therefore may legitimately be bound by, the whole, 
but the reverse is not true. 348 

This line of criticism, while forceful, must be qualified. There is all the 
difference in the world between a state’s attempt to thwart a legitimate, 
“necessary and proper” course of conduct adopted by the national govern¬ 
ment—the issue in McCulloch —and an otherwise analogous attempt to 
thwart illegitimate, ultra vires conduct that lacks constitutional sanc- 


343. Allhough aucmpling 10 address in at least cursory fashion the major constitutional issues 
posed by the generic converse-1983 statute, I shall not try to canvass the complex set of subsidiary 
questions that would be presented in the actual drafting of any particular statute 

344. 17 U.S. (4 Wheat.) 316 (1819). 

345. Id. at 435-36. 
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tion. 348 A converse-1983 action does single out federal officials, but they 
deserve to be singled out. They wield extraordinary powers, capable of 
extraordinary abuse. 347 The framers expected and desired—indeed, relied 
on—states to keep a special eye on the federal government. 348 

A close reading of McCulloch itself confirms these principles. Chief 
Justice Marshall structures his opinion as a response to two questions. 
First, he considers whether the federal government can constitutionally 
create a national bank. Only after answering this question in favor of the 
federal government does he consider the second question of whether 
Maryland may nevertheless tax that bank. The clear implication of this 
way of structuring the analysis (and of several artfully drafted passages in 
the Court’s discussion of the second question 349 ) is that if the Bank had 
been unconstitutionally chartered, then Maryland could have taxed it. 380 
It would have been an improperly authorized entity that could in no way 
partake of federal tax immunity. 

McCulloch may nonetheless help to define the limits of permissible 
state remedies. For example, if a state were to provide for a minimum of 
one million dollars of presumed damages to any citizen whose home was 
unconstitutionally searched by the federal government, the remedy should 


346. The converse-1983 statute proposed in the text is narrowly tailored: It penalizes only uncon¬ 
stitutional federal conduct. As Dean Ely has pointed out, a good fit with a legitimate purpose goes a 
long way towards relieving suspicions of unconstitutional motivation. J. Ely, supra note 234, at 
145-48. 

Nevertheless, the very existence of a converse-1983 cause of action might be thought to threaten 
legitimate federal operations by subjecting federal officers to possibly frivolous lawsuits. This danger, 
however, is nut unique to converse-1983 suits—it applies equally to trespass suits, to Bivens suits, to 
habeas suits, and indeed, to virtually alt litigation under the "American rule.” Should Congress want 
to protect legitimate operations from bad-faith harrassment, it should not be allowed to oust all con¬ 
verse-1983 actions: Such a reaction would itself be a poorly tailored proposal that would equally 
immunize illegitimate federal conduct and destroy legitimate legal claims of victims. See infra text 
accompanying notes 361-67. Congress could, however, provide for fee-shifting, which would tend to 
discourage frivolous claims against federal officers while fully preserving the rights of citizens who can 
prevail on the merits. Moreover, under the principles of the Tenth Amendment and Erie, the “argua¬ 
bly procedural" nature of a federal fee-shifting proposal would clearly justify its application in federal 
courts entertaining converse-1983 cases. See Ely, The Irrepressible Myth of Erie, 87 Harv L. Rev 
693 (1974). 

347. See Bivens v. Six Unknown Fed. Agents, 403 U.S. 388, 391-95 (1971). 

348. Of course, a state could eliminate alt concern about discrimination by extending its converse- 
1983 statute to its own officers. While sufficient to save the statute’s constitutionality, such an exten¬ 
sion of the statute should not be necessary. The point is obviously an important one, for many of the 
political incentives that would generate a converse-1983 statute flow precisely from its asymmetric 
quality. If federal judges forced state governments to police themselves as vigorously as they police the 
federal government, many would police neither well. At least in the area of constitutional misdeeds, a 
certain amount of competition (and even discrimination) is positively desirable—"ambition must be 
made to counteract ambition” to protect “the rights of the people." 

349. See 17 U.S. at 425-30 (speaking of "constitutional laws of the Union,” “laws made in 
pursuance of the constitution,” "legitimate operations of a supreme government,” and of federal 
"right ... to preserve” the bank (emphasis added)); see also id. at 427 ("The power of Congress to 
create, and of course to continue, the bank, was the subject of the preceding part of this opinion; and 
is no longer to be considered as questionable.”). 

350. Or at least, very different ground rules about state taxation would have applied. 
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fail as an impermissible “tax” on federal operations. In a very limited 
sense, some violations of the Constitution by the federal government are 
inevitably necessary—if not, strictly speaking, proper—exercises of federal 
power. Thus, the creation of a state remedy that goes far beyond what is 
required to make the victim whole—a tax masquerading as a rem¬ 
edy—would violate McCulloch principles. 

A slightly different formulation could perhaps be derived from a com¬ 
ment in McCulloch's closing paragraph: “This opinion . . . does not ex¬ 
tend to a tax paid by the real property of the bank, in common with the 
other real property within the State . . . .” 381 This passage might sup¬ 
port the following test for federal courts: A converse-1983 statute should 
be upheld so long as the burden of proof and damage provisions are 
roughly analogous to those under comparable causes of action that apply 
against private citizens. Because potential defendants under these other 
statutes are represented in the legislature, these statutes are unlikely to 
contain excessively punitive liability rules; thus this “nondiscrimination” 
test and the “nontax” test outlined above are unlikely to yield sharply 
divergent results. 

Even under current Court doctrine, no sovereign immunity bar would 
stand in the way of a converse-1983 statute. As a doctrinal matter, sover¬ 
eign immunity is inapplicable to damage suits against government officials 
in their individual capacities, where defendants have to pay out of their 
own pockets. As a practical matter, a converse-1983 statute—especially if 
it provided for strict liability, as it could consistently with McCul¬ 
loch ’ 582 —might well force the federal government to indemnify its officers. 
Without a promise of indemnification for negligent or good faith (but 
nonetheless unconstitutional) conduct, who would agree to work for the 
government? 353 

Direct indemnification (or higher salaries to compensate employees for 
their additional liability risk) would require payment from general funds. 
The benefits of a converse-1983 statute would be local, but the costs 
would be dispersed. In such a situation, every state legislature would have 
incentives to follow the lead of the first state whose converse-1983 statute 
was upheld by federal courts. The structure of payoffs may seem to create 



351. 17 U..S. ai 436. 

352. I am assuming thai ihc various individual immunities that currently limit Bivens actions, see 
Butz v. Economou, 43B U.S. 478 (1978), derive not from the limited nature of the federal constitu¬ 
tional right itself, but from institutional limitations on federal courts creating a margin of undcr- 
cnforccment. See supra text accompanying notes 323-25; cf. Pierson v. Ray. 386 U.S. 547 (1967) 
(construing section 1983 as providing for various immunities of state officers in absence of clear con¬ 
gressional statement to contrary). 

353. See Jaffc, Suits Against Governments and Officers: Damage Actions , 77 Harv. L. Rev. 
209, 227-28 (1963). For a careful examination of the differences between individual liability cum 
indemnification and direct entity liability, see P. Schuck, supra note 249, at 82-121. 
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the potential for a classic “race to the bottom,” yet I believe we should 
more properly view the political incentives as inducing a race to the top, a 
race to the banner of ubi jus, ibi remedium , a healthy race refereed by 
federal judges 864 ready to keep the contestants within the bounds of Mc¬ 
Culloch and Bivens. 966 

Indeed, federal courts should allow states to go one step beyond individ¬ 
ual strict liability in fashioning converse-1983 remedies. As we have seen, 
full remedies for constitutional wrongs will often call for direct govern¬ 
ment liability. 360 Yet the federal government may hesitate to create a 
cause of action against itself, so the question arises whether state govern¬ 
ments can create such a cause of action. As a practical matter, the ques¬ 
tion is almost identical to that raised by a strict liability converse-1983 
statute, since, as noted above, such a statute would likely oblige the federal 
government to absorb the ultimate cost. As a doctrinal matter, of course, 
the cases are different because current Court doctrine would immunize the 
federal sovereign from suit. Yet we have seen that current doctrine rests 
on a fatally flawed understanding of sovereignty and should be dis- 


354. Every converse-1983 case would raise ai least two federal questions. First, did the defendant 
violate the federal Constitution? Second, did the state remedy go beyond simply making plaintiff 
whole? The last word on these federal questions must in every case lie with an Article ill court, and 
not a state court. See supra text accompanying notes 332-42. As a constitutional matter. Article Mi 
appellate review of state court decisions would suffice. If, however, Congress were concerned about 
state trial court, overexubcrance, it could of course always provide for removal or exclusive federal 
jurisdiction. Id. Thus, any concern about “abuse” of converse-1983 must ultimately be framed as a 
concern about federal courts, and not state governments. Indeed, state lawmakers might do well to 
borrow a page from certain long-arm jurisdiction statutes by simply authorizing damages "up to the 
limits” of the state’s constitutional authority. Such open-ended language would once again leave fed¬ 
eral courts with the task of defining and enforcing those limits. 

355. Recent Supreme Court cases have dramatically restricted the use of the exclusionary rule to 
remedy Fourth Amendment violations. See , e.g., United States v. Leon, 468 U.S. 897 (1984). Some 
state legislatures might try to respond by providing for a slate exclusionary remedy applicable not just 
against state police officers, as Justice Brennan’s scholarship invites, see Brennan, Slate Constitutions 
and the Protection of Individual Rights, 90 Harv. L. Rkv. 489 (1977) (state constitutions may 
provide individuals with rights against stale government that go beyond federal constitutional min¬ 
ima), but against federal agents as well. Such an effort, however, faces problems on two Fronts. 

First, a plausible argument can be made that the exclusionary rule overeompensates its beneficiaries 
by excluding unlawfully seized evidence that probably would have been seized anyway had the police 
followed the proper procedures ex ante. Put another way, the exclusionary rule may be applied in 
situations where, more likely than not, the illegality of a search—due to, say, a technical defect of the 
warrant—was not a but-for cause of the seizure of evidence. (In this respect, the exclusionary rule's 
overcompensaiion of victims is analogous to the hypothetical involving one million dollars of presumed 
damages, supra text accompanying note 351.) 

Second, a state exclusionary rule would raise knotty Tenth Amendment and Erie issues insofar as it 
attempted to bind federal judges. The rule undeniably excludes material and probative evidence from 
trials whose primary focus is the criminal defendant's guilt or innocence. A federal rule that rejected 
exclusion in favor of promoting the truth-seeking function of that trial is more than “arguably proce¬ 
dural." See Ely, supra note 346. Unlike the other substantive causes of action considered above, the 
procedural nature of the exclusionary rule could perhaps limit the extent to which it necessarily binds 
federal courts as a residuary rule of decision. 

356. See supra text accompanying notes 244-60. 
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carded. 3 ® 7 A state law combining converse-1983 principles with rules of 
entity liability and respondeat superior should be upheld, so long as the 
liability provisions aimed at U.S.A., Inc. roughly track rules for private 
corporations under analogous state laws. 

The complete absence of converse-1983 laws from state statute books 
today may seem to undercut the descriptive force of the neo-Federalist 
view that state legislatures have incentives to “race” to protect citizens 
against federal abuse. 388 However, there may be a quite simple explana¬ 
tion: State legislatures have not passed these statutes because they have 
been unaware of their constitutional authority to do so, and more gener¬ 
ally, unaware of their special role and responsibility in protecting their 
constituents from federal lawlessness. This is perhaps a reflection of the 
inadequacy of contemporary legal discourse about federalism: In discard¬ 
ing the extremism of nullification and interposition, we have also thrown 
away a rich antebellum tradition emphasizing state protection of constitu¬ 
tional norms against the federal government. 359 Today’s nationalists 
wrongly interpret the Civil War and the civil rights movement as estab¬ 
lishing the supremacy of the national government, instead of the 
supremacy of the Constitution. They overread McCulloch and are overly 
hostile to states. By contrast, the Justices seem bent on invoking state sov¬ 
ereignty only as a paradoxical check against legitimate congressional and 
constitutional rights. 360 They overlook McCulloch and are overly hostile to 
remedies. Neither side has pursued a line of analysis that would welcome 
converse-1983 statutes. And so the legal imaginations of our state 
lawmakers have been unduly limited. 


357. Id. 

358. Of course, state common law causes of action have always helped to keep the federal govern¬ 
ment in check. See supra text accompanying notes 312-42. But after the Civil War, state remedies 
against federal misconduct did not keep pace with expanded congressional remedies against state law¬ 
lessness: Congress adopted section 1983, but states failed to extend their antebellum common law 
tradition to the more self-conscious device of converse-1983 statutes. 

359. Compare Amphktyon , supra note 107, at 58-59 (speaking of right and duly of slates as 
“sentinels of the public liberty” to “remonstrate against the encroachments of power” and "resist the 
advanres of usurpation, tyranny and oppression" and citing The Federalist No. 28) and 1 j. Story, 
supra note 21, Ijij 289-291 (“Perhaps, from the very nature and organization of our government . . . 
there will ... be a strong line of division between those, who adhere to the state governments, and 
those, who adhere to the national government. . . . |T]his very division of empire may ... be the 
means of perpetuating our rights and liberties, by keeping alive in every State at once a sincere love of 
its own government, and a love of the Union, and by cherishing in different minds a jealousy of each, 
which shall check, as well as enlighten, public opinion.") with Choper, The Scope of Judicial Power 
Vis-a-Vis the States: The Dispensability of Judicial Review, 86 Yai.k L.J. 1552, 1611 (1977) ("the 
assertion that federalism was meant to protect, or docs in fact protect, individual constitutional free¬ 
doms has no solid historical or logical basis”). 

360. See supra note 211. 
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3. The Remedial Dialogue 

One final set of complications should be noted. The variety of remedies 
adopted by different states might create a crazy quilt of legal intricacies 
threatening to confound efficient and uniform execution of national opera¬ 
tions, and perhaps tending to erode the sense of national identity that the 
Constitution was meant to symbolize. In such a situation, Congress might 
seek to preempt these various state remedies with a uniform regime of 
exclusive federal remedies. Yet we must not bow too quickly to this asser¬ 
tion of federal power; the remedial imperative must be harmonized with, 
rather than sacrificed to, the desiderata of government efficiency and na¬ 
tional unity. 

The Tenth Amendment can aid analysis here. The reserved law¬ 
making power of the states means that state-created remedies are auto¬ 
matically in force, unless displaced by a federal law falling within the 
finite (though broad) powers of the national government. Congress enjoys 
no explicit power to preempt state remedies for unconstitutional federal 
conduct. Moreover, whereas .congressional power to create federal reme¬ 
dies for federal constitutional wrongs seems obviously “necessary and 
proper,” the power of Congress to destroy state remedies is not so obvi¬ 
ously implicit in our constitutional structure. Furthermore, where the 
state is performing a vital and (to borrow from the lexicon of recent Tenth 
Amendment case law) “traditional” state function 301 of policing against 
federal constitutional wrongs, countervailing federal power should not be 
lightly assumed. 362 To give Congress plenary power to nullify any state 
remedy it disliked would disturb the careful constitutional balance of fed¬ 
eralism, and would ultimately imperil individual constitutional liberty by 
weakening an important check against federal abuse. 303 

Congress must not be allowed to use national uniformity as a pretext to 


361. United Transp. Union v. Long Island R.R., 455 U.S. 678, 6B3 (1982) (quoting National 
League of Cities v. Usery, 426 U.S. 833, 852 (1976)). 

362. See generally Nagel, Federalism as a Fundamental Value ; National League of Cities in 
Perspective, 1981 Sup. Ct. Rkv. 81. Although Professor Nagel’s analytic framework to my mind fails 
to justify the Court’s holding in National League of Cities, the framework would, it seems, justify 
strict judicial review of any congressional attempt to preempt state law remedies against unconstitu¬ 
tional federal conduct. 

363. The government’s brief in Bivens buttressed its argument that federal courts should not infer 
a damage remedy directly under the Constitution by pointing to the role of states in restraining abuses 
of federal power. On the issue before the Bivens Court, this argument borders on non sequitur: Fed¬ 
eralism and separation of powers are not mutually exclusive, but mutually reinforcing and comple¬ 
mentary structures for fully vindicating constitutional rights. See supra text accompanying notes 
323-25. The government's argument, however, does suggest why congressional attempts to destroy 
state remedies should receive special scrutiny. Indeed, it is noteworthy that in response to myriad and 
at times obstructionist lawsuits against federal officials based on state law causes of action in the 
nineteenth century, Congress responded not by attempting to destroy the causes of action themselves, 
but simply by providing for removal jurisdiction. See Gibbons, supra note 179, at 1948 n.319. 
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deny full remedies for federal unconstitutional conduct. Uniformity is just 
as well served by uniformly full, as by uniformly inadequate remedies. 
Thus, to demonstrate a bona fide purpose—such as the avoidance of an 
obstacle course of diverse state law remedies—Congress should be obliged 
to provide an exclusive federal remedy that is as effective as the fullest 
state remedy 30 * it seeks to displace. 360 Unless Congress furnishes such a 
remedy, federal courts should invalidate any effort to preempt state reme¬ 
dies. 360 Hence, even where states are denied the last word on remedies for 
federal constitutional wrongs, they have the power to compel a dialogic 
response from Congress that is more generous to aggrieved citizens than 
the congressional status quo ante . 307 

IV. Conclusion 

The neo-Federalist view sketched here recognizes the vital role of fed¬ 
eral courts, but also emphasizes the important part that other institu¬ 
tions—such as Congress, state courts, and state legislatures—can play in 
shaping and promoting constitutional values. The argument here is not 
merely historical, but hortatory: Even if states have not always taken seri¬ 
ously their role in protecting individual constitutional rights against the 
federal government, they should do so. All those who wield the power of 
government—Court and Congress, state judge and state legislator—should 
take seriously the obligation to use that power to promote the ultimate 
sovereignty of the People as embodied in the Constitution. 306 


364. This assumes, of course, that the stale remedy itself is not overcompensaiory, and therefore 
voidable by federal courts even without congressional intervention. See supra text accompanying notes 
351-55. 

365. Even if this rule were rejected, federal courts could at least deploy a clear statement doctrine 
allowing them to follow slate remedial law absent express congressional preemption. 

366. Any state law remedy—whether judge-made or statutory—for a violation of a congression- 
ally created right is subject to a stria preemption analysis. The question is always one of congres¬ 
sional intent: Did Congress, as the source of the right, intend to allow the particular supplemental 
state remedy? See Note, State Incorporation of Federal Law: A Response to the Demise of Implied 
Federal Rights of Action, 94 Yai.e L.J. 1144, 1157-62 (1985). Here, by contrast, we deal with rights 
not of congressional creation, rights against the federal government. In this area, the remedial role of 
state governments is one of constitutional entitlement, not congressional suffrance. 

367. Onre again, the analogy between separation of powers and federalism is instructive. The 
remedial dialogue between the states and Congress contemplated here closely parallels the Court- 
Congress remedial dialogue contemplated by the Supreme Court's creation of “constitutional common 
law” in Bivens. In Bivens , the Court fashioned a damage remedy in the first instance for federal 
violations of the Fourth Amendment, but indicated that this remedy could be displaced if Congress 
chose to create an alternative, “equally effective" remedy. Bivens v. Six Unknown Fed. Agents, 403 
U.S. 388, 397 (1971). In fact. Congress later took up the Court’s invitation to participate in a reme¬ 
dial dialogue when it amended the Federal Torts Claims Act in the wake of Bivens. See Pub. L. No, 
93-253, § 2; 88 Slat. 50 (1974) (codified as amended at 28 U.S.C. § 2680(h) (1982)). 

368. At the outset of this essay, I posed the question whether our Constitution was “divided 
against itself.” See supra text accompanying note 9. We are now in a position to see the answer to 
that question. Unlike the Confederations of the 1780’sand 1860's, the Federalist Constitution securely 
rests on (he sovereignly of a unitary People. Although the Constitution docs divide power among 


1519 


This content downloaded from 182.64,121.88 on Fri. 17 Jul 2015 17:35:00 UTC 
All use subject to JSTOR Terms unci ('uiiclilions 




The Yale Law Journal 


Vol. 96: 1425, 1987 


Today’s Court seems to have lost sight of the People—and so it has 
transmogrified doctrines of federalism and sovereignty into their very an¬ 
titheses. Sovereign immunity allows “sentinels” hired to uphold the law to 
become gunmen who are a law unto themselves. And “Our Federalism” 
perverts a structure designed to assure full remedies for constitutional 
wrongs into a system that-regularly frustrates the remedial imperative. 
Whenever the rhetoric of “states’ rights” is deployed to defend states’ 
wrongs, our servants have become our masters; our rescuers, our 
captors. 388 

The Constitution is two hundred years old this year. Perhaps the best 
way we could celebrate this enduring document would be to ask whether 
current legal doctrines do full justice to it, to its makers, and to ourselves. 


competing agents, it does so precisely to protect that unitary People: The Constitution’s compound 
structure is in harmony with its substantive themes of popular sovereignty and limited government. 
369. 

The perverted use of genus and species in logic and of impressions and ideas in metaphysics, 
have never done mischief so extensive or so practically pernicious, as has been done by States 
and sovereigns, in politics and jurisprudence; in the politics and jurisprudence even of those, 
who wished and meant to be free. . . . 

. . - (Sjtaies and governments were made for man . . . (yet) his creatures and servants have 
first deceived, next vilified, and at last oppressed their master and maker. . . . 

, . . Let a state be considered as subordinate to The People. 

Chisholm v. Georgia, 2 U.S. (2 Dali.) 419, 454-55 (1793) (opinion of Wilson, J.) (emphasis altered). 
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introduction 


m 


I. the Chairman of the Standing Committee on Finance, having been 
authorized by the Committee, present this Forty-Second Report on "The 
National identification Authority of India Bill, 2010”. 

2- The National Identification Authority of India Bill. 2010 introduced in 

Rajya Sabha on 3 December, 2010 was referred to the Committee on 10 

December, 2010 for examination and report thereon, by the Speaker Lok 

Sabha under Rule 331E of the Rules of Procedure and Conduct of Business in 
Lok Sabha. 

3. The Committee obtained background note, detailed note and written 

information on various provisions contained in the aforesaid Bill from the 
Ministry of Planning, 

Written suggestions / views / memoranda on the provisions of the Bill 
were received from various institutions / experts / individuals. 

5. The Committee took briefing / oral evidence of the representatives of the 
Ministry of Planning and the Unique Identification Authority of India (UIDAi) at 
their sitting held on 11 February, 2011. 

6. At the sitting held on 29 June, 2011, the Committee heard the views of 
the representatives of (i) the National Human Rights Commission (NHRC), and 
(ii) the Indian Banks Association (IBA), and Dr. Reetika Khera, Visitor, Delhi 
School of Economics, New Delhi. The Committee also heard the views of the 
representatives of the Confederation of Indian Industry (CM), and experts 
namely. Dr. Usha Ramanathan, Independent Law Researcher, New Delhi, Dr. 

R. Ramakumar, Associate Professor, the Tata Institute of Social Sciences 

Mumbai and Shri Gopal Krishna, Member, Citizen Forum for Liberties, New 
Delhi at the sitting held on 29 July, 2011. 

7. The Committee, at their sitting held on 8 December, 2011 considered 
and adopted this Report. 


5 





8. The Committee wish to express their thanks to the officials of the Ministry 
of Planning and the Unique Identification Authority of India (UIDAI) for 
furnishing the requisite material and information which were desired in 
connection with the examination of the Bill. The Committee would also thank 
all the institutions and experts for their valuable suggestions on the Bill. 

9. For facility of reference, the observations/recommendations of the 
Committee have been printed in thick type in the body of the Report. 


New Delhi; 

9 December, 2011 
20 Aghrayana, 1933(Saka) 


YASHWANT SFNHA, 
Chairman, 

Standing Committee on Finance 


{iv) 
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REPORT 


. , PART -1 

A. Introduction 

1. With a view to ensure that the benefits of centrally sponsored schemes 
reaches to right person and not misused, the Central Government had decided 
to issue unique identification numbers to all residents in India and to certain 
other persons. The scheme of unique identification involves collection of 
demographic and biometric information from individuals for the purpose of 
issuing of unique identification numbers to such individuals. The Central 
Government, for the purpose of issuing unique identification numbers, 
constituted the Unique Identification Authority of India (UIDAI) on 28 lh January, 

2009, being executive in nature, which is at present functioning under the 
Planning Commission. 

2- It has been observed and assessed by the Government that the issue of 
unique identification numbers may involve certain issues, such as (a) security 
and confidentiality of information, imposition of obligation of disclosure of 
information so collected in certain cases, (b) impersonation by certain 
individuals at the time of enrolment for issue of unique identification numbers, 
(c) unauthorised access to the Central Identities Data Repository (CIDR), (d) 
manipulation of biometric information, (e) investigation of certain acts 
constituting offence, and (f) unauthorised disclosure of the information collected 
for the purpose of issue of unique identification numbers, which should be 
addressed by law and attract penalties, 

3. In view of the foregoing paragraph, the Government has felt it necessary 
to make the said Authority as a statutory authority for carrying out the functions 
of issuing unique identification numbers to the residents in India and to certain 
other persons in an effective manner. It is, therefore, proposed to enact the 
National Identification Authority of India Bill, 2010 to provide for the 
establishment of the National Identification Authority of India (NIDAi) for the 
purpose of issuing identification numbers (which has been referred to as 
aadhaar number) to individuals residing in India and to certain other classes of 
individuals and manner of authentication of such individuals to facilitate access 
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to benefits and services to which they are entitled and for matters connected 
therewith or incidental thereto. 

B. Objectives and Salient Features of the Bill 

4. The National Identification Authority of India Bill, 2010, introduced in 
Rajya Sabha on 3 rd December, 2010, inter alia, seeks to provide— 

(a) for issue of aadhaar numbers to every resident by the Authority on 
providing his demographic and biometric information to it in such manner 
as may be specified by regulations; 

(b) for authentication of the aadhaar number of an aadhaar number 
holder in relation to his demographic and biometric information subject to 

such conditions and on payment of such fees as may be specified bv 
regulations; y 

(c) for establishment of the National Identification Authority of India 
consisting of a Chairperson and two part-time Members; 

{d) that the Authority to exercise powers and discharge functions which 
inter aha, in elude— 1 

(i) specifying the demographic and biometric information for 
enrolment for an aadhaar number and the processes for collection 
and verification thereof; 

(/'/) collecting demographic and biometric information from any 
individual seeking an aadhaar number in such manner as may be 
specified by regulations; 

(//^ maintaining and updating the information of individuals in the 
CiDR in such manner as may be specified by regulations; 

(iv) specify the usage and applicability of the aadhaar number for 
delivery of various benefits and services as may be provided by 
regulations; y 

(e) that the Authority shall not require any individual to give information 
^health 9 raC8 ’ re,i9i ° n ’ CaSt6, trib6, ethnicit V’ language, income 

(f) that the Authority may engage one or more entities to establish and 
maintain the CIDR and to perform any other functions as may be 
specified by regulations; 

<g) for constitution of the Identity Review Committee consisting of three 

° ne f ° f whom / hal1 be the chairperson) to ascertain the extent 
and pattern of usage of the aadhaar numbers across the country and 

prepare a report annually in relation to the extent and pattern of usage 


l¥h 
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cnhl!, e ffh adhaar " urT ! bers a,on 9 wi ^ its recommendations thereon and 
submit the same to the Central Government; 

to insure 6 fhat^hP fnf 3 " measu , res (deluding security safeguards) 
Authority rin ! i ® inforrna{,on *n the possession or control of the 

protected aaainst 9 zmT'™ in the CIDR) is secured and 

unauthodzed^disdosure^thereof; °^ unau * dodzed access cr use or 

proposed ^Mcn Penal,feS hr con '™ ent ™ ° f «* Provisions of the 


C. Evolution of the UIDAI 

5. The concept of a Unique identification (UID) scheme was first discussed 

and worked upon since 2006 when administrative approval for the scheme 

"Unique ID for BPL families" was given on 3" March, 2006 by the Department 

of Information Technology, Ministry of Communications and Information 
Technology. 


0 Subsequently, a Processes Committee was set up on 3 rd July, 2006 to 
suggest processes for updation, modification, addition and deletion of data 
fields from the core database to be created under the said project. The 
Committee appreciated the need of a UID Authority to be created by an 
executive order under the aegis of the Planning Commission to ensure a pan- 
departmental and neutral identity for the Authority. 

7. Thereafter, since the Registrar General of India was engaged in the 
creation of the National Population Register (NPR) and issuance of Multi¬ 
purpose National Identity Cards to citizens of India, it was decided with the 
approval of the Prime Minister, to constitute an Empowered Group of Ministers 
(EGoM) to collate the two schemes - the NPR under the Citizenship Act, 1955 
and the UID scheme. The EGoM was also empowered to look into the 
methodology and specific milestones for early and effective completion of the 
scheme and take a final view on these. The EGoM was constituted on 4 1 ” 
December, 2006 and a series of meetings took place as follows:- 
a) First meeting of EGoM: 22 nd November, 2007 : 


rfS? mZed th J. ne6d for creatin 9 an identity related resident 
database regardless of whether the database is created based on a 
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de-novo collection of individual data 
data such as the voter list. 


Vfi 

or is based on already existing 


Need to identify and establish institutional mechanism that will own 
the database and be responsible for its maintenance. 

b) Second meeting of EGoM: 28 lh January, 2008 

The proposal to establish UID Authority under the Planninq 
Commission was approved. 

c) Third meeting of EGoM: 7 th August, 2008 

Referred certain matters raised with relation to the U1DAI to a 
Committee of Secretaries for examination. 

d) Fourth meeting of EGoM: 4 lh November, 2008 

It was decided to notify UIDAI as an executive authority. Decision on 
investing it with statutory authority would be taken up later. 

• UIDAI would be anchored in the Planning Commission for five years 
after which a view would be taken as to where the UIDAI would be 
located within Government. 


8. The UIDAI was constituted on 28 m January, 2009 under the 
Chairmanship of Shri Nandan M. Nilekani as an attached office under the aegis 
of the Planning Commission. The UIDAI was inter-aila given the responsibility 
to lay down plan and policies to implement the UID scheme, own and operate 
the UID database and be responsible for its updation and maintenance on an 
ongoing basis. The Prime Minister's Council of UIDAI and a Cabinet 
Committee on UIDAI {called CC-UIDA!) were set up on 30 m July, 2009 and 22 nd 
October, 2009 respectively for achieving the objectives of the Authority. 

9. Asked why the matter of conferring statutory status to the UIDAI was 

deferred, the Ministry of Planning have submitted their written response as 
under:- 


"Based on the proposal that formation of the UIDAI under the Planninq 

-, WOUl ^ ■! nSUre better coordination with different 
departments, it was decided that initially the UIDAI may be notified as an 
executive authority under the Planning Commission and the issue of 
investmg the UIDAI with statutory authority and the reconciliation of such 
statutory role with National Registration Authority (NRA) can be 
considered at an appropriate time”. 
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10. Justifying the extension of the UID scheme, which is initially intended for 

BPL families, to all residents and other categories of individuals, the Ministry of 

Planning in their written response have submitted as under:- 

"The UID scheme was extended to all residents and other categories of 
individuals to gradually do away the de novo exercises each time for 
field level data collection. Simultaneously, it would also ensure that links 
to more and more identity based databases are created by inclusion of 
the UID number in their databases". 

11. In this regard. Dr. R. Ramakumar, Expert, in his post-evidence reply has, 
among other things, added as foilows:- 

.it has been proven again and again that in the Indian environment, 

the failure to enroll with fingerprints is as high as 15% due to the 
prevalence of a huge population dependent on manual labour. These 
are essentially the poor and marginalised sections of the society. So, 
while the poor do indeed need identity proofs, aadhaar is not the right 
way to do that....” 

12. The Ministry in their written reply have stated, among other things, that 

"While there may be a number of factors contributing to the failure to 
enroll (like geography, age groups, occupasion etc.) and the figures 

quoted. may not hold good in all situations, failure to enroll is a 

reality.... For enrolment purpose, UIDAI has already built in processes to 
handle biometric exceptions.” 

D. Issuance of aadhaar numbers pending passing the Bill by 

Parliament 

13. Justice Dr. M. Rama Jois, MP (Rajya Sabha) in his representation 
addressed to the Chairman, Standing Committee on Finance has inter-dlis 
pointed out since the NIDAI Bill is pending for consideration before the 
Standing Committee on Finance, implementation of the provisions of the Bill, 
issue of aadhaar numbers and incurring expenditure from the exchequer by the 
Government is a clear circumvention of Parliament, and therefore, should be 
kept in abeyance awaiting debate in and decision of both Houses of Parliament. 

14. On being asked about the legal basis under which the UIDAI is 
functioning at present, and the mechanism that the UIDAI has adopted, since 
its inception, to deal with any of the issues like security and confidentiality of 
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information and other offences related to issue of the aadhaar numbers tlfe 

Ministry of Planning in a written reply have inter-alia stated that:- 

....The matter about commencement of operation ofth^ iiinai 
legal framework was put in place was refe" theMinXoLaw 1 
Justice wherein opinion was sought on the issue whether in absent n & f 

Law C &°Jifstice"aft ^ mandate given to the Authority. TheMinist^Tf 
5 J ’ after examining the matter, had mentioned that it is a 
Pfttied Position that powers of the Executive are co-extensive with the 

de 9 bar a red e from W ey ° f the ^ ovemment a "d that the Government is not 
d f ^ om exerC[S, ng its executive power in the areas which are not 

imptem' n ^ or , , ? 1 al‘ on ^d a ta^for inip^nentaUon^oMhe'^JiD^ch^I^'^gu^ 

15. The opinion of the Attorney-General of India on the above mentioned 

issues as obtained by the Ministry of Law & Justice (Department of Legal 
Affairs) is furnished below:- 

p P ro:rn P s er oMhi n B^ en ?he tl ^Pe“ 

Executive Notiflcafon dated 28'"^ Janua^ooS^k''T" 0 ™ 9 untier the 
Authoritv r ?*T * 

Authority from functioning under the Executive Authorisation P 

the BUI ,s not passed by any reason and if Parliament is of the view"hat 


I 


12 




the Authority should not function and express its will to that effect \L 
exercse would have to be discontinued 9 This contingent S nol 

be ‘!l 9 i " 1 .P ,emented without Parliaments’ approval does 
not set a bad precedent in the Parliamentary form of Government oJ 
the contrary, the fact that the Authority is sought to be converted fmm^n 

ofladiameT° rity * 3 aU ' h0ri * 

16. On this issue, Dr. Usha Ramanathan, Expert, in her post-evidence reply 
has inter-alia stated that:- 

delineates the extent of executive power of 

? d descrlb f s 11 a s extending to matters with respect to which 
Parliament has power to make laws. 

While the executive power of the Union, and of the States is on 
extensive with the legislative power of the Union and the States th s is a" 

,hat , S ( etS ° dt the “la of the power. These ate “t provltidnt 
at are meant to make Parliament, or the legislatures redundant While 
executive power cannot extend beyond the legislativeTower of th! 

doTef^/th 6 ^' a,e5 ' Pafliamentand ,he ^slatSrt ca„ P a7d mulely 

do, set out the terms on whrch the executive is to function This is also 

!^SXrS,Se: subordi " ate 

sasr srt; 

S^,roX^ ariiaTOnt « —restaur 

UID scheme 

A resident who seeks to obtain an aadhaar number shall provide his / 

her demographic and biometric information to enrolling agencies appointed by 

Registrars. A resident who does not possess any documentary proof of identity 

or proof of address can obtain an aadhaar number by being introduced by an 
introducer, 


I&2- 


E. 

17. 


The UIDAI has executed Memoranda of Understanding (MoU) with the 
partners including all the States and Union Territories, 25 financial institutions 
(including LIC) to act as Registrars for implementing the scheme. The roles 
and responsibilities of the partners flow from the MoU. 
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19. The UIDAI requires only basic identity data such as name, age, gender 
address and relationship details in case of minors, for issue of unique identity 
number. Th,s is commonly known as 'Know your Resident (KYR). The partner 
registrars are using this resident interface as an opportunity to update their own 
selected data bases such as ration card number, MGNREGS job card number 
PAN card etc. This is commonly known as 'Know your Resident Plus' (KYR+)’ 

Collection of these information is purely an initiative of respective Registrars 
and not mandatory for issue of aadhaar number. 


20. The UIDAi is collecting bare minimum demographic information from the 
residents; any other kind of information, viz., rural, semi-urban and urban areas 
persons with disabilities, migrant unskilled and unorganized workers, nomadic 
tribes and others who do not have any permanent dwelling house is not 
available with UIDAI. Asked how the coverage of marginalized sections of 
population, without having the data of aadhaar numbers issued to them, could 
be achieved, the Ministry has submitted that the Authority proposes to cover 

the marginalized and poor sections of the population through special enrolment 
camps organized for them. 

21 - In a news item dated S'" September, 2011, it has been reported that the 

Ministry of Home Affairs have identified flaws in the enrolment process followed 

by the UIDAI, citing cases where people have got aadhaar numbers on the 
basis of false affidavits. 


22. Further, an expert has brought to the notice of the Standing Committer 

on Finance that issues of liability and responsibility for maintaining accuracy ol 

data on the Register, conducting identity checks and ensuring the integrity ol 

the overall operation of the UID scheme have not been resolved. On being 

asked to comment on this, the Ministry of Planning have submitted a written 
reply as follows:- 

collected 9 fe'accllrate 'n^ , ? roc f l f ses in P ia “ to ensure that the data 
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- It has been reported in a news Item that the Ministry of Home Affairs 

ave alleged that some of the registrars have not adhered to the laid down 

procedures under UIOAI. „ has also been noticed that the Government of 

Kerala v,de G.O.(MS)No:16/2011,ITD dated 3™ June, 2011 has inler-alia stated 

that the MoU was signed between UIDAI and Government of Kerala for 

implemenation of the UID project subject to condition that the clauses on the 

standards, protocol, criteria etc. in the MoU shall be in accordance with the 
State IT policy. 

F- Global Experience 

24. It has been brought to the notice of the Standing Committee on Finance 
that on the basis of the findings of London School of Economics (LSE) report 
the Government of United Kingdom has abandoned its ID project (repealed its 
Identity Cards Act, 2006, citing a range of reasons, which includes high cost 
unsafe, untested and unreliable technology, and the changing relationship 
between the state and the citizen etc. 

To a specific issue of relevance of any of the above mentioned factors in 
the Indian context, it has been informed by the Ministry as follows:- 

There are significant differences between the ijk 1 ? rn „ ■ <. 

,he - ^ £ EKS2 

Of the individuncluding^ 1^5^^ 

ID 2“^ * *° * ave - UK 

atu?aVwoSlnTa,!Ter 0 to provide 

<D a,i r 'ZbS ms «rr h d “-» ^a 
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aiS. 38 3 """ ,0 *• delive^of welfare 

25. When asked as to whether any analysis has been carried out on the 
expenence of countries where National IDs are in use as well as countries 
where ,t has been discontinued, the Ministry have inter-alia informed the 
Committee in a written reply as follows:- 

a T d h d e itiZ Pa |D S °ferms e ^n en devel0ped C0Un,ries ’ «•** are looking at 
aaaitonal ID forms from a security perspective versus India a 

2?'S'" 9 ™ U " try which - ,ike Brazil and Mexico, is attempUng to build 
weifart h lde I l . t,ty a " d ver,fi cation infrastructure essentiaUo delivering 
one \ re b ffls ' and Promoting inclusive growth, is not a reasonable 

G. Existing identity forms vs need for aadhaar number 

26. A view has been expressed that adding another form of identity (i.e. 
aadhaar number) without studying the possibility of using the existing forms of 

identity, for example, Voter ID card, to solve the current problems appears to be 
a waste of resources. 

27. The Ministry of Planning in a written submission have inter-alia stated 
the following:- 

cLe^t^^oScSrSthe^^ « & 

to acces^benefitfTancfsenrices.^ * iden,ity makeS " difficUl ' for ,he P°° r 
^.Aadhaar number is an enabler.The benefits of aadhaar number 

:^r sid r s .. The oaOliaar number will become the single source of 

such as obtaining a bank account, passport, driving ncensl and so 
.... the number will also give migrants mobility of identity. 


195 
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28 . 


is arias 

w ,m P rove services, leading to better resident satisfaction 

Tv r G ° V ! mmentS - Eliminatin 9 duplication under various schemes is 
expected to save the Government exchequer a substantial amount it will 
also provide Governments with accurate data onre side nto enable S 

to coordinate 

The Ministry have further added that: 

th'p'T Start ' n ? the project is not for overriding existing Ids All 
AndhiL d ° cuments are relevant to a domain and for a service 

address" " UMd 38 " 9eneral proof Pf ide "«V a " d P™f of 

H. Identity and Eligibility 

29. According to a news item dated 7“ July. 2011. the operationalisation of 
aadhaar, the unique identification number, will make it possible to link 
entitlements to targeted beneficiaries. But it will not ensure beneficiaries have 

been correctly identified. Thus, the old problem of proper identification that 
bedevils the present system will continue. 

30. It has also been brought to the notice of the Standing Committee on 
mance that a key issue in targeted welfare schemes is said to be of eligibility 

and not identity. Government entitlements are unavailable to the poor, primarily 
due to the eligibility determination process having many loopholes and lacunae. 
One identity like aadhaar number has nothing to do with such entitlements. 

31. Asked to furnish comments, the Ministry of Planning in a written reply 
have stated that- 

that tff nt ^ry gTts°establfehed^ by° vvh^ensu'red 
process, andln 
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I. 

33. 

i Ih 


32. Dr. Reetika Khera, Expert, while deposing before the Committee has' 
tnter-alia stated as follows:- 

level, we find that lots of people are excluded". 

Aadhaar Number and National Population Register (NPR) 

„ The Standin 9 Committee on Finance, during briefing on the Bill held on 
11 February, 2011, raised inter-alia the issue of possibility of dovetailing the 
UID exercise with the census operation, in this regard, the Ministry of Planning 
in their written reply have, among other things, stated as follows;. 

Generallnndia ™' tiple r ? 9iStrar a PP roach a " d the Registrar 

general of India (RGI) will be one of the Registrars of the UIDAI To 

has b«n h ? tW °, e * ercises ' an lnter Ministerial CoordinationCommittee 
as been set up to minimize duplication. The UIDAI is makino all efforts 
to synergize with National Population Register (NPR) exercise. " 

34. According to a news item dated 6'" September, 2011, the Ministry of 

Home Affairs said that it would not be preferable to rely entirely on private 

sector players' for biometric enrolments into the NPR since the population 

register will form the basis on which citizenship would be determined in the 

future. Unlike the UIDAI system, the NPR system follows an elaborate 

procedure to verify and cover the entire population of every area; and the data 

collected is subjected to 'social vetting'; and accountability can be fixed under 
the NPR system. 


Ifr 


35. In an another news article it has been reported that while registration to 
the NPR is compulsory and a National Identity Number is linked to each name 
the Citizenship (Registration of Citizens and Issue of National Identity Cards) 
Rules, 2003 does not approve of linking biometrics with personal information. 
However, according to, the annual reports of the Ministry of Home Affairs, it 
said that integration of photographs and finger biometrics of 17.2 lakh out of 
20.6 lakh records has been completed. 
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J. Coordination between the agencies involved In the UID scheme 

36. In a detailed note on the NIDAI Bill, the Ministry of Planning have inter- 
alia submitted that:- 

nSr en,at t n 0f a , pr ° iect of this size is challenging. It involves co 

and “ monitoring C °i 

37. The Ministry of Finance (Department of Expenditure), however while 

commenting on embedding aadhaar numbers in databases to enable 
interaction have stated that:- 

=™£r insswrsa t, 

assistance for Information Communication Technoioav rir-n 
™ mh ° f RS - 450 Crore for integrating/ synergizing Aadhal 
ber ? ^ h f XIS ! ing databas es. Concerned abouMack^f co-rdination 

eading to duplication effort and expenditure with at least fi 

RS e BY C rnd C Bt?sLrt“ n (NPR ' MNREGA ' BPL CenSUS ' 

38. It has been reported in a news item dated 3 rt October, 2011 that the UID 
project has become focus of the ire of various arms of the government for 
rather disparate reasons. Asked to furnish the comments on the said news 
denvthe Ministry of Planning have submitted a written reply as follows:- 

ii!_ I -——- 


Views reported in the news item 

Comments of the Ministry of 

....the Mnance Ministry rejected 
UIDAI’s request for Rs.14,000 crore 
expenditure programme. 

rianniny 

it IS not correct that the Finance 
Ministry have rejected the budget 
expenditure. The proposal for phase 

IN has been recommended by the 
EFC on 15 September, 2011 after 
optimizing the cost estimates with 
certain stipulations to be complied with 
by the UIDAI to achieve economy of 
scales, avoid duplication and avail 
convergence in the proqramme 

...me planning commission too 
jumped into the fray, suddenly 
awakening to the deficiency in the 
structure and functioning of the 
Authority. 

Aadhaar programme is a complex 
project of its kind launched first time in 
the country. EFC is an Inter- 

Ministeriai forum to appraise the 
proposal rigorously to facilitate 
decision making by the Competent 
Authority. Planning Commission is 
one of the nodal apprising agencies to 
the EFC forum. On aDDroval by 
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Planning Commission some issues 
regarding design parameters, cost 
estimates and manner of 

implementation were emerged, which 
could not be visualized at project 
formulation stage. These issues have 
been deliberated in the EFC meeting 
and resolved through certain 
stipulations to be adhered to by UIDAI 
during execution of the project. 

Adding to the confusion were the 
apparently negative comments made 
by the Ministry of Home Affairs(MHA) 
on the flaws in the enrolment process 
and the security of the biometric data. 
The Home Ministry's apparently 
nervous of the UIDAI's efforts to 
extend its aadhaar enrolment 
mandate, as the office of the Registrar 
General of India, an arm of the 
Ministry, is simultaneously compiling a 
National Population Register (NPR) 
which is a comprehensive identity 
database, as a part of the 2011 
census operations currently under 
way. 

While responding to the EFC memo of 
the UIDAI, the RGI (MHA) have 
observed as follows:- 
A security audit of the entire process 
of UIDAI including enrolment process 
in UIDAI, the enrolment software, data 
storage, data management, etc. 
should be conducted by an 
appropriate agency. 

The Comments of the UIDAI on this 
are> 

UIDAI is developing a monitoring and 
evaluation framework to provide a 
comprehensive mechanism for 

continuously monitoring and 

evaluating the UIDAI program. 
Considering that a formal structured 
monitoring and evaluation framework 
will form the cornerstone for 
measuring the outcome of UIDAI 
programme, a distinct component 
J/lonitoring and evaluation 1 has been 
included in the current EFC proposal. 
Some of the audits planned on a 
periodic basis are:- (i) Enrolment 
Client Audit; (ii) Enrolment Process 
(Field) Audits; (iii) ASDMSA 

Application Audits; (iv) Authentication 
User Agency Audits; (v) Data Center 
Audits; (vi) Security Audits; (vii) Impact 
Assessment (Grants in Aid for 
Research); and (viii) Other Third Party 
Audit Services. 

The confusion about the turf of UIDAI 
and the MHA is rather surprising. 

UIDAI has no comments to offer. 
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given the fact that an EGoM was 
constituted as early as 2006 to collate 
the two schemes, namely the NPR 
and the unique identification number, 
as aadhaar was then known. 


RBI made the waters murkier by first 
going against the Finance Ministry 
notification that was issued in 2010 to 
permit the use of Know Your 
Customer (KYC) norms- by limiting the 
use of aadhaar numbers to -small 
accountsfl It then retracted, by 

allowing use of aadhaar numbers to all 
bank accounts without any limitations, 
but only after again insisting that the 
banks must satisfy themselves about 
the current address of the customer. 
RBI's reluctance to fully accept the 
aadhaar numbers for the KYC norms 
is surprising, given that more than a 
dozen leading banks in the country 
are partnering with UIDAI to deliver 
aadhaar numbers to the citizens, and 
also when the aadhaar number have 
been accepted by the insurance 
companies and SEBI for meeting KYC 
norms. 

It is clarified that- 

(i) aadhaar is sufficient KYC for 
opening all bank accounts now. This 
includes no-frill accounts- as per 
Reserve Bank's circular dated January 
27, 2011 - and any bank account as 
per September 28, 2011 circular. 

(ii) Banks may ask for additional proof 
of residence if the current residence 
is not the same as the address given 
on the aadhaar document. This 
procedure is consistent with bank 
policies applicable to all other officially 
valid documents including passport, 
driving license and is not specific to 
aadhaar. 



K. Civil Liberties Perspective 

39. In a detailed note on the Bill, the Ministry of Planning have stated that 
issues like access and misuse of personal information, surveillance, profiling, 
prohibiting other data bases from storing aadhaar numbers; and securing 
confidentiality of information which is in the registrars domain need to be 
addressed in larger data protection legislation. In this connection, the Ministry 
have been asked to comment on the view that the Bill in its current form 
appears to be unsafe in law as there is no law at present on privacy, and data 
protection, therefore, it would be appropriate to consider the Bill for legislation 
only after passing the legislation on privacy, and data protection so as to 
ensure that there is no conflict between these laws. The Ministry in a written 
reply have inter-alia stated as under:- 
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-U1DAI has taken appropriate steps to ensure security and protection of 
data under this law and has incorporated data protection principles 
within its policy and implementation framework. 

Since appropriate steps have been taken, there is no dependency on the 

general data protection law.when the data protection framework 

comes into place the Authority will follow the same since a national data 
protection law will apply to all agencies and institutions collecting 
information. 

Collection of information without a privacy law in place does not violate 
the right to privacy of the individual....There is no bar on collecting 
information, the only requirement to be fulfilled with respect to the 
protection of the privacy of an individual is that care should be taken in 
collection and use of information, consent of individual would be 
relevant, information should be kept safe and confidential... 

.The proposed Privacy iaw should also seek to strike a balance 

between the legitimate demands of protecting individual liberties 
while recognizing the need for larger public interest to prevail in certain 
well defined circumstances|[ 

40. Responding to a suggestion received from PRS Legislative Branch that 
the existence of a unique identifier may facilitate record linkages across 
separate databases, the Ministry in a written reply have submitted that issues of 
linking and matching of databases need to be addressed through a data 
protection legislation which is currently being considered by the Department of 
Personnel. 

41. The National Human Rights Commission (NHRC), on being asked to 
comment on the implications of the provisions of the Bill on the individual's right 
to privacy, has inter alia informed the Committee in their post-evidence reply as 
follows:- 

....the right of privacy presupposes that such information relating to an 
individual which he would not like to share with others will not be 
disclosed. It may be mentioned that the right of privacy is not an 
absolute right.|| 

42. On the same issue, Dr. Usha Ramanathan, expert, in her post-evidence 
reply has stated that:- 

—..The right to dignity, the right to privacy, personal security and safety, 
the protection against surveillance, are constitutionally protected. The 
production of a number accompanied by the use of methods such as 
fingerprinting and iris scanning is even more invasive than is permitted to 
be applied to alleged offenders. Article 20 (3) provides protection against 
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compulsory extraction of personal information. Denying services, and 
rights, to persons because they are unwilling to part with the information 
in a manner that is more than likely to result in convergence and 
commodification of their personal information, surveillance, profiling, 
tagging and tracking is compulsory extraction that clearly reduces the 
constitutional rights of an ordinary citizen to less than that of an alleged 
offender. And that this is being done without the protection of law 
renders the exercise, perse, illegal. Apart from its 'uses’, the potential for 
abuse is undeniable. In a similar context, another court - the Philippines 

Supreme Court — said: .the data may be gathered for gainful and 

useful government purposes; but the existence of this vast reservoir of 
personal information constitutes a covert invitation to misuse, a 
temptation that may be too great for some of our authorities to resists 

L. Financial Implications 

(i) Feasibility Study 

43. The Ministry of Planning in a detailed note on the Bill have stated that 
aadhaar number is cost-effective compared to other alternate targeted solutions 
to the problems identified in delivering services and benefits such as eliminating 
duplicate and fake identities. The Detailed Project Report (DPR) of the UID 
scheme has been prepared and submitted by M/s. Ernst & Young Pvt.Ltd. in 
April, 2011. 

44. Asked whether any committee has been set up to study the financial 
implications of the UID scheme; and also to furnish the details of feasibility 
study carried out, if any, covering all aspects of the UID scheme such as setting 
up of the proposed NIDAI, and cost-benefit analysis, the Ministry in a written 
reply have, among other things, submitted that:- 

-No committee has been set up to study the financial implications of the 
UID scheme. As per laid down guidelines/procedure the Expenditure 
Finance Committee (EFC) reviews project proposals and its financial 
implications wherein the views of all stakeholders/ministries are taken in 
to account... 

.deliberations were held with all relevant stakeholders including 

Planning Commission, Registrar General of India, Election Commission 
of India, Ministry of Rural Development, Ministry of Urban Development 
and State Governments. A Proof of Concept study was undertaken in 
the States of Gujarat, Karnataka, U.P. and Orissa in four rural and one 
urban locations to establish the feasibility of linking UID with partner- 
databases and to validate the possibility of one-time linkage which once 
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established would be maintained on an ongoing basis by the UIDAI An 
assessment study was carried out in 10 Central Ministries and their 
respect've departments in four states (Karnataka, Uttar Pradesh, Gujarat 
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(ii) Estimated cost of the UID scheme 


45. The UID scheme is a Central Sector Scheme. The estimated cost of the 
Phase-1 and Phase-11 of the scheme spread over five years is Rs.3170.32 crore 
(Rs.147.31 crore for Phase-1 and Rs.3023.01 crore for Phase-ll). The estimated 
cost includes scheme components for issue of 10 crore UID numbers by March, 
2011 and recurring establishment costs for the entire scheme up to March, 

2014. The Budget for Phase-Ill of the scheme to the tune of Rs.8861 crore has 
been approved. 


46. According to news items, the total cost of the UID scheme may run up to 
Rs. 1,50,000 crore. Even after the commitment of such levels of expenditures, 
the uncertainty over the technological options and ultimate viability of the 
scheme remains. 

(iii) Comparative cost of aadhaar number and existing ID documents 

47. Asked to furnish the details of comparative cost of existing ID documents 
(per individual), namely, Voter Id card, PAN card, driving license and aadhaar 
number, the Ministry has inter-alia informed the Committee in a written reply 

that the comparative costs of the documents mentioned above are not 
available. 

(iv) Funding of other biometric projects 

48. It is noticed that a project namely, Bharatiya - Automated Finger Print 
Identification System (AFS1), was launched in January, 2009, being funded by 
the Department of Information Technology, Ministry of Communications and 
information Technology, for collection of biometric information of the people of 
the country. 

49. Asked to clarify as to whether the biometric information (finger prints) 
being collected under the Bharatiya - AFSI project could also be used by the 
UIDAI, the Ministry have submitted that- 
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“The biometrics required for the aadhaar project are iris, ten finger prints 
and photograph. To ensure uniqueness of the individual, it is essential 
that the biometrics captured are as per the specifications laid down by 
the Biometrics Standards Committee. The quality, nature and manner of 
collection of biometric data by other biometric projects may not be of the 
nature that can be used for the purpose of the aadhaar scheme and 
hence it may not be possible to use the fingerprints captured under the 
Bhartiya-AFSI project". 



(v) Revenue model of the UIDAI 

50. According to a detailed note on the bill furnished by the Ministry of 
Planning, demographic data and address verification will be provided free of 
cost till a separate pricing policy is announced in due course. 

51. However, in a news item dated 6 th September, 2011, it has been 
reported that the Ministry of Home Affairs pointed out uncertainties in the 
UIDAI's revenue model. 


M. Technology 

52. The Biometrics Standards Committee set up by the UIDAI has 

recognized in its report that a fingerprints-based biometric system shall be at 

the core of the UIDAI’s de-duplication efforts. It has further noted that it is: 

“...conscious of the fact that de-duplication of the magnitude required by 
the UIDAI has never been implemented in the world. In the global 
context, a de-duplication accuracy of 99% has been achieved so far, 
using good quality fingerprints against a database of up to fifty million. 
Two factors however, raise uncertainty about the accuracy that can be 
achieved through fingerprints. First, retaining efficacy while scaling the 
database size from fifty million to a billion has not been adequately 
analyzed. Second, fingerprint quality, the most important variable for 
determining de-duplication accuracy, has not been studied in depth in 
the Indian context”. 

53. Asked to explain the reliability of technical architecture of the UID 

scheme, the Ministry of Planning in a detailed note on the NIDAI Bill have, 

among other things, stated as follows:- 

"The UID project is a complex technology project. Nowhere in the world 
has such a large biometric database of a billion people being 
maintained. The frontiers of technology in biometrics are being tested 
and used in the project. 

The technical architecture of the UID scheme is at this point, is based on 
high-level assumptions. The architecture has been structured to 
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ensure clear data verification, authentication and de-duplication, while 
ensuring a high level of privacy and information security. 

The project team is learning and adapting to the challenges and 
ensuring that the solutions that are being offered are the best in the 
world to achieve the task....”. 

54. Further asked as to given the high degree of assumptions on the 
reliability of technology adopted by the UIDAI and probability of system failures 
of different degrees, whether incurring huge costs on the UID scheme is 
prudent and affordable, the Ministry have stated in a written reply, among other 
things, as follows 

“.UiDAI is cognizant of the fact that biometric matching (which is a 

patterns matching) by its very nature will suffer from inaccuracy. 
However, these inaccuracy levels are less than 1%. This cannot be a 
reason for not attempting to use the technology. 

It is well acknowledged that there will be failures in authentication for 
various reasons. After Proof of Concept studies on authentication, 
appropriate policies and processes will be developed to take care of 

situations where failure occurs for various reasons.The choice of 

using the authentication services is left to the third party service 

provider.Concerned agencies will have to develop policies and 

procedures to handle such exceptional situations.” 

55. In a news article, one of the representatives of the UIDAI has admitted 
that the quality of fingerprints is bad because of the rough exterior of fingers 
caused by hardwork, and this poses a challenge for later authentication. 

N. National Security vs the UID scheme 

(i) illegal residents 

56. A concern over the possibility of illegal residents getting aadhaar 

numbers, and the safeguards in this regard has been raised by the Standing 

Committee on Finance during the sitting held on 11 February, 2011. In a 

written reply, the Ministry of Planning have stated as under:- 

“Aadhaar number is not a proof of citizenship or domicile [Clause 6 of 
the Bill], It only confirms identity and that too subject to authentication 
[Clause 4(3)]. This is clearly mandated in the NIDAI Bill and the 
communication being sent to the resident. 

It is the responsibility of the Registrars to enroll a resident after due 
verification as per the procedure laid down by the UiDAI. If a person is 
not a resident as per the Bill, the Authority is being vested with the power 
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to omit/deactivate the aadhaar number [Clause 23 (2) (g)]. Subsequent 
attempts to enter the system can be detected". 

(ii) Involvement of Private agencies 

57. On the issue of security of proposed data of UIDAI, an unstarred 
question (no.2989) was raised in Rajya Sabha. The Minister of State in the 
Ministry of Planning and Minister of State in the Ministry of Parliamentary 
Affairs tabled the answer to the above said question in Rajya Sabha on 22 
April, 2010 as follows:- 

“National Informatics Centre (NIC) had pointed out that the issues 
relating to privacy and security of UID data, in case the data is not 
hosted in a Government data centre may be taken into consideration. 

UIDAI is of the opinion that the hosting of data in a private data centre 
does not necessarily lead to a violation of privacy or security. 
Appropriate contractual arrangement shall be put in place with the data 
centre space provider to ensure security and privacy of the data. 

At present, UIDAI does not have its own permanent facility to house its 
data centre. Therefore, 75 sq.ft of data centre space has been hired 
from M/s. IT I Ltd. for proof of concept and pilot on a rental basis”. 

58. The Ministry of Home Affairs, according to a news item, have questioned 
the security of citizens’ biometric data in UIDAI’s 'outsourced service oriented 
infrastructure’ model. 

59. To a specific query as to could outside agencies be allowed to partake in 
the UID scheme when doubts have been expressed on possible compromise 
with the interests of the national security, the Ministry of Planning in a written 
reply have inter alia stated that:- 

"....the UIDAI has followed government procurement process and 
engaged the appropriate agencies for the implementation of the UID 
scheme....The UIDAI has also implemented a comprehensive 
information security policy.’’ 

60. It is, however, reported in various news articles as late as dated 26 th 
November, 2011 that controversies between the Ministry of Home Affairs and 
the UIDAI over the issues such as manner and processes followed by the 
UIDAI, duplication of efforts between National Population Register and 
aadhaar, and security of data remain unresolved. 
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PART-If 



OBSERVATIONS / RECOMMENDATIONS 

1. The Committee have carefully examined the written information 
furnished to them and heard the views for and against the National 
Identification Authority of India (NIDAI) Bill from various quarters such as 
the Ministry of Planning, the Unique Identification Authority of India 
(UIDAl), the National Human Rights Commission (NHRC) and experts. 
The clearance of the Ministry of Law & Justice for issuing aadhaar 
numbers, pending passing the Bill by Parliament, on the ground that 
powers of the Executive are co-extensive with the legislative power of the 
Government and that the Government is not debarred from exercising its 
Executive power in the areas which are not regulated by the legislation 
does not satisfy the Committee. The Committee are constrained to point 
out that in the instant case, since the law making is underway with the bill 
being pending, any executive action is as unethical and violative of 
Parliament’s prerogatives as promulgation of an ordinance while one of 
the Houses of Parliament being in session. 

2. The Committee are surprised that while the country is on one hand 
facing a serious problem of illegal immigrants and infiltration from across 
the borders, the National Identification Authority of India Bill, 2010 
proposes to entitle every resident to obtain an aadhaar number, apart 
from entitling such other category of individuals as may be notified from 
time to time. This will, they apprehend, make even iliegai immigrants 
entitled for an aadhaar number. The Committee are unable to understand 
the rationale of expanding the scheme to persons who are not citizens, as 
this entails numerous benefits proposed by the Government. The 
Committee have received a number of suggestions for restricting the 
scope of the UID scheme only to the citizens and for considering better 
options available with the Government by issuing Multi-Purpose National 
Identity Cards (MNICs) as a more acceptable alternative. 
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3. The Committee observe that prima facie the issue of unique 
identification number, which has been referred to as "aadhaar number" to 
individuals residing in India and other classes of individuals under the 
Unique Identification (UID) Scheme is riddled with serious lacunae and 
concern areas which have been identified as follows:- 

(a) The UID scheme has been conceptualized with no clarity of 
purpose and leaving many things to be sorted out during the 
course of its implementation; and is being implemented in a 
directionless way with a lot of confusion. The scheme which 
was initially meant for BPL families has been extended for all 
residents in India and to certain other persons. The Empowered 
Group of Ministers (EGoM), constituted for the purpose of 
collating the two schemes namely, the UID and National 
Population Register(NPR), and to look into the methodology and 
specifying target for effective completion of the UID scheme, 
failed to take concrete decision on important issues such as (a) 
identifying the focused purpose of the resident identity 
database; (b) methodology of collection of data; (c) removing 
the overlapping between the UID scheme and NPR; (d) 
conferring of statutory authority to the UIDAI since its inception; 
(e) structure and functioning of the UIDAI; (f) entrusting the 
collection of data and issue of unique identification number and 
national identification number to a single authority instead of 
the present UIDAI and its reconciliation with National 
Registration Authority; 

(b) The need for conferring of statutory authority to the UIDAI felt by 
the Government way back in November, 2008, but was deferred 
for more than two years for no reason. In this regard, the 
Ministry of Planning have informed the Committee that tilt the 
time Parliament passes the NIDAI Bill, crucial matters impinging 
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on security and confidentiality of information will be covered by 
the relevant laws. The Committee are at a loss to understand as 
to how the UIDAI, without statutory power, could address key 
issues concerning their basic functioning and initiate 
proceedings against the defaulters and penalize them; 

(c) The collection of biometric information and its linkage with 
personal information of individuals without amendment to the 
Citizenship Act, 1955 as well as the Citizenship (Registration of 
Citizens and Issue of National Identity Cards) Rules, 2003, 
appears to be beyond the scope of subordinate legislation, 
which needs to be examined in detail by Parliament; 

(d) Continuance of various existing forms of identity and the 
requirement of furnishing ‘other documents’ for proof of 
address, even after issue of aadhaar number, would render the 
claim made by the Ministry that aadhaar number is to be used as 
a general proof of identity and proof of address meaningless; 

(e) In addition to aadhaar numbers being issued by the UIDAI, the 
issuance of smart cards containing information of the 
individuals by the registrars is not only a duplication but also 
leads to ID fraud as prevalent in some countries; and 

(f) The full or near full coverage of marginalized sections for 
issuing aadhaar numbers could not be achieved mainly owing to 
two reasons viz. (i) the UIDAI doesn't have the statistical data 
relating to them; and (ii) estimated failure of biometrics is 
expected to be as high as 15% due to a large chunk of 
population being dependent on manual labour. 

4. The Committee regret to observe that despite the presence of 
serious difference of opinion within the Government on the UID scheme 
as illustrated below, the scheme continues to be implemented in an 
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overbearing manner without regard to legalities and other social 
consequences:- 

(i) The Ministry of Finance (Department of Expenditure) have 
expressed concern that lack of coordination is leading to 
duplication of efforts and expenditure among at least six 
agencies collecting information (NPR, MGNREGS, BPL 
census, UIDAI, RSBY and Bank Smart Cards); 

(ii) The Ministry of Home Affairs are stated to have raised 
serious security concern over the efficacy of introducer 
system, involvement of private agencies in a large scale 
in the scheme which may become a threat to national 
security; uncertainties in the UIDAI’s revenue model; 
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(iii) The National Informatics Centre (NIC) have pointed out 
that the issues relating to privacy and security of UJD data 
could be better handled by storing in a Government data 
centre; 

(iv) The Ministry of Planning have expressed reservation over 
the merits and functioning of the UIDAI; and the necessity 
of collection of iris image; 


(v) Involvement of several nodal appraising agencies which 
may work at cross-purpose; and 

(vi) Several Government agencies are collecting biometric(s) 
information in the name of different schemes. 

5. The Committee are also unhappy to observe that the UiD scheme 
lacks clarity on many issues such as even the basic purpose of issuing 
“aadhaar” number. Although the scheme claims that obtaining aadhaar 
number is voluntary, an apprehension is found to have developed in the 
minds of people that in future, services / benefits including food 
entitlements would be denied in case they do not have aadhaar number. 
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Jt is also not clear as to whether possession of aadhaar number 
would be made mandatory in future for availing of benefits and services. 
Even if the aadhaar number links entitlements to targeted beneficiaries, it 
may not ensure that beneficiaries have been correctly identified. Thus, 
the present problem of proper identification would persist. 

It is also not clear that the UID scheme would continue beyond the 
coverage of 200 million of the total population, the mandate given to the 
UIDAI. In case, the Government does not give further mandate, the whole 
exercise would become futile. 

6. Though there are significant differences between the identity 
system of other countries and the UID scheme, yet there are lessons from 
the global experience to be learnt before proceeding with the 
implementation of the UID scheme, which the Ministry of Planning have 
ignored completely. For instance, the United Kingdom shelved its 
Identity Cards Project for a number of reasons, which included:- (a) huge 
cost involved and possible cost overruns; (b) too complex; (c) untested, 
unreliable and unsafe technology; (d) possibility of risk to the safety and 
security of citizens; and (e) requirement of high standard security 
measures, which would result in escalating the estimated operational 
costs. In this context, the Report of the London School of Economics’ 

Report on UK’s Identity Project inter-alia states that “.identity systems 

may create a range of new and unforeseen problems.the risk of failure 

in the current proposals is therefore magnified to the point where the 
scheme should be regarded as a potential danger to the public interest 
and to the legal rights of individuals”. As these findings are very much 
relevant and applicable to the UID scheme, they should have been 
seriously considered. 

7. The UID scheme facilitates the UIDAI and the registrars to create 
database of information of people of the country. Considering the huge 
database size and possibility of misuse of information, the Committee are 
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of the view that enactment of national data protection law, which is at 
draft stage with the Ministry of Personnel, Public Grievances and 
Pensions, is a pre-requisite for any law that deals with large scale 
collection of information from individuals and its linkages across 
separate databases. In the absence of data protection legislation, it 
would be difficult to deal with the issues like access and misuse of 
personal information, surveillance, profiling, linking and matching of data 
bases and securing confidentiality of information etc. 

8. The Committee note that the Ministry of Planning have admitted 
that (a) no committee has been constituted to study the financial 
implications of the UID scheme; and (b) comparative costs of the aadhaar 
number and various existing ID documents are also not available. The 
Committee also note that Detailed Project Report (DPR) of the UID 
Scheme has been done much later in April, 2011. The Committee thus 
strongly disapprove of the hasty manner in which the UID scheme has 
been approved. Unlike many other schemes / projects, no 
comprehensive feasibility study, which ought to have been done before 
approving such an expensive scheme, has been done involving all 
aspects of the UID scheme including cost-benefit analysis, comparative 
costs of aadhaar number and various forms of existing identity, financial 
implications and prevention of identity theft, for example, using hologram 
enabled ration card to eliminate fake and duplicate beneficiaries. 

9. The Committee are afraid that the scheme may end up being 
dependent on private agencies, despite contractual agreement made by 
the UIDAI with several private vendors. As a result, the beneficiaries 
may be forced to pay over and above the charges to be prescribed by the 
UIDAI for availing of benefits and services, which are now available free 
of cost. 
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10. The Committee find that the scheme is full of uncertainty in 
technology as the complex scheme is built up on untested, unreliable 
technology and several assumptions. Further, despite adverse 
observations by the UIDAI’s Biometrics Standards Committee on error 
rates of biometrics, the UIDAI is collecting the biometric information. It is 
also not known as to whether the proof of concept studies and 
assessment studies undertaken by the UIDAI have explored the 
possibilities of maintaining accuracy to a large level of enrolment of 1.2 
billion people. Therefore, considering the possible limitations in 
applications of technology available now or in the near future, the 
Committee would believe that it is unlikely that the proposed objectives of 
the UID scheme could be achieved. 

11. The Committee feel that entrusting the responsibility of verification 
of information of individuals to the registrars to ensure that only genuine 
residents get enrolled into the system may have far reaching 
consequences for national security. Given the limitation of any 
mechanism such as a security audit by an appropriate agency that would 
be setup for verifying the information etc., it is not sure as to whether 
complete verification of information of all aadhaar number holders is 
practically feasible; and whether it would deliver the intended results 
without compromising national security. As the National Identity Cards 
to citizens of India are proposed to be issued on the basis of aadhaar 
numbers, the possibility of possession of aadhaar numbers by illegal 
residents through false affidavits / introducer system cannot be ruled out. 

12. The Committee take note that the Ministry of Home Affairs have 
alleged that some of the registrars have not adhered to the laid down 
procedures under UIDAI which renders the Memoranda of Understanding 
(MoU) signed between the UIDAI and the registrars meaningless; and it 
compromises the security and confidentiality of information of aadhaar 
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number holders. Even, according to the latest media reports, 
controversies between the Ministry of Home Affairs and the UIDAI over 
issues such as the manner and processes followed by the UIDAI, 
duplication of efforts between NPR and aadhaar, and security of data still 
remain unresolved. 

13. In view of the afore-mentioned concerns and apprehensions about 
the UID scheme, particularly considering the contradictions and 
ambiguities within the Government on its implementation as well as 
implications, the Committee categorically convey their unacceptability of 
the National Identification Authority of India Bill, 2010 in its present form. 
The data already collected by the UIDAI may be transferred to the National 
Population Register (NPR), if the Government so chooses. The 
Committee would, thus, urge the Government to reconsider and review 
the UID scheme as also the proposals contained in the Bill in ail its 
ramifications and bring forth a fresh legislation before Parliament. 


New Delhi YASHWANT SINHA 

11 December. 2011 Chairman, 

20 Agrahayana ,1933 (Saka) Standing Committee on Finance 
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NOTE OF DISSENT 


Appendix I 



Shri Raashid Alvi, MP 

I do not agree with the paragraph "13" of the draft Report on “The 
National Identification Authority of India Bill, 2010". 

I suggest to delete "this para". 


Dated: 7 December, 2011 


Sd /- 

(RAASHID ALVI) 
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NOTE OF DISSENT 


Spc 

Prem Das Rai, MP 

The National Identification Authority of India Bill, 2010 

At the outset I do not believe that the bill should be rejected in the 
manner it has been. Since I have been inducted into the Committee recently I 
do not have the inputs that went in when the stakeholders and other 
Government departments were giving witness. I also do not know whether we 
gave enough time to the UID implementers to give evidence and present their 
point of view. 

Hence, I would like to place on record that the issue of giving out Adhaar 
numbers under the UID scheme, I believe, is one of the greatest import for 
social and economic inclusion in this country. I personally am privy to the kind 
of work that is needed at the grassroots as I was part of an organisation that did 
such work in the North East of India and other backward regions using some 
form of technology to bring in inclusion. 

The linking of a person to a number and then being able to make give 
access to the right to that person is transformational. It is the next phase of 
transformation that technology can bring about in our own country. This has 
never been done anywhere in the world and we should be rightly proud of this. 

I do agree there may be serious issues that need to be factored in which 
my esteemed colleagues have pointed out. 

I recommend that the Bill may be discussed in Parliament bringing about 
some of the changes so desired and do not concur that the Bill be brought 
fresh. 

Sd /- 

Dated: 8 December, 2011 (PREM DAS RAI) 
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NOTE OF DISSENT 

Manicka Tagore, MP 

I could not attend this meeting on adoption of the draft report on the 
National Identification Authority of India Bill, 2010 because a very important 
discussion on the price rise was going on in the Lok Sabha. The Govt, of India 
with a view to ensure that the benefits of centrally sponsored schemes reaches 
to right persons and not misused, they had decided to issue unique 
identification numbers to all residents in India and to certain other persons the 
basic idea was to identification of the persons. The Adhar programme has 
been launched first time in India. The UIDAI officials had taken all possible 
precautions to make the exercise safe and secure. Both demographic and 
biometric datas were collected and its method of collecting datas were 
approved by the Demofic Standard and Verification Procedure Committee. 

It is surprising to know that the committee members have not yet 
recognized the value of UID. This system will cut down fraud and corruption in 
every area of administration. 

I dissent the observation and recommendation of the Standing 
Committee on Finance regarding the Draft Report on the National Identification 
Authority of India Bill, 2010. I request the Chairman that the UID bill may kindly 
be considered by the Government with our views and not rejected. 



Dated 10 December, 2011 


Sd/- 

(MANICKA TAGORE) 
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NOTE OF DISSENT 


Magunta Sreenivasulu Reddy, MP 


f am writing this letter as a Dissent Note to the Draft Report on the 
National Identification of India Bill, 2010 which was adopted in the meeting held 
on 8.12.11. I could not attend the meeting fully since I was required to attend to 
Lok Sabha proceedings as my Congress Party had issued a Three Line Whip 
for 8.12.11 and left after signing. 

After the meeting having gone into the matter again, I understand the 
Standing Committee have adopted the Draft Report with the recommendation 
as: 

"considering the contradictions and ambiguities within the Government 
on its implementation as well as implications, the Committee 
categorically convey their unacceptability of the National Identification 
Authority of India Bill, 2010 in its present form. The Committee would, 
thus, urge the Government to reconsider and review the UID Scheme as 
also the proposals contained in the Bill in all its ramifications and bring 
forth a fresh legislation before Parliament." 

I personally feel that instead the Bill may be considered in ail its merits 
and the Draft Report may be modified accordingly. More extensive 
deliberations are therefore required to examine the Bill more thoroughly. This 
may therefore be treated as my Dissent Note to the Draft Report. 


Dated 14 December, 2011 


Sd/- 

(MAGUNTA SREENIVASULU REDDY) 
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Appendix if 

MINUTES OF THE THIRTEENTH SITTING OF THE STANDING COMMITTEE ON FINANCE 

(2010-11) 

The Committee sat on Friday, the 11 th February, 2011 from 1130 hrs to 1400 hrs. 

PRESENT 

Shri Yashwant Sinha - Chairman 

MEMBERS 

LOK SABHA 

2. Shri Bhartruhari Mahtab 

3. Smt. Jaya Prada Nahata 

4. Shri Rayapati Sambasiva Rao 

5. Dr. Kavuru Sambasiva Rao 

6. Shri Manicka Tagore 

RAJYA SABHA 

7. Shri S.S. Ahluwalia 

8. Shri Raashid Alvi 

9. Shri Piyush Goyal 

10. Shri Moinui Hassan 

SECRETARIAT 

1. Shri A. K. Singh - 

2. Shri T. G. Chandrasekhar 

3. Shri Ramkumar Suryanarayanan - 

4. Smt. B. Visala - 


WITNESSES 

Ministry of Planning 

1. Ms. Sudha Piilai, Member-Secretary 

2. Shri Pronab Sen, Pr. Adviser 

3. Shri Chaman Kumar, Addl. Secretary & FA 

4. Shri C. Muralikrishna Kumar, Sr. Adviser 

5. Shri T.K. Pandey, Joint Secretary (Admn.) 

Unique Identification Authority of India (UIDAH 

1. Shri Nandan Nilekani, Chairman 

2. Shri R.S. Sharma, Director-General 


Joint Secretary 
Additional Director 
Deputy Secretary 
Deputy Secretary 
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2. The Committee took evidence of the representatives of the Ministry of 
Planning and Unique Identification Authority of India (UIDAI) in connection 
with the examination of the National Identification Authority of India Bill, 2010. 

Major issues discussed with the representatives included, need for providing 
statutory status to the Unique Identification Authority of India (UIDAI); 
Definition of ‘Resident’; provision for de-activating the Aadhaar Number; 
collection of demographic information and biometric information; nature of 
enrolment and special measures for enrolment of weaker sections. The 
Chairman directed the representatives to furnish replies to the points raised 
during the sitting within one week. 

The witnesses then withdrew. 

A verbatim record of proceedings was kept. 

The Committee then adjourned. 
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su 

MINUTES OF THE NINTEENTH SITTING OF THE STANDING COMMITTEE ON FINANCE 

( 2010 - 11 ) 

The Committee sat on Wednesday, the 29 ,h June, 2011 from 1130 hrs to 1400 hrs. 

PRESENT 

Shrl Bhartruhari Mahtab - Acting Chairman 

MEMBERS 

LOK SABHA 

2. Shri C.M. Chang 

3. Shri Bhakta Charan Das 

4. Shri Gurudas Dasgupta 

5. Shri Nishikant Dubey 

6. Shri Mangani Lai Mandal 

7. Shri Magunta Sreenivasulu Reddy 

8. Dr. Kavuru Sambasiva Rao 

9. Shri Sarvey Sathyanarayana 

10. Shri Dharam Singh 

RAJYA SABHA 

11. Shri S.S. Ahluwalia 

12. Shri Raashid Alvi 

13. Shri Moinu! Hassan 

SECRETARIAT 

1. Shri A. K. Singh - Joint Secretary 

2. Shri R.K. Jain — Director 

3. Shri T. G. Chandrasekhar - Additional Director 

4. Shri Kulmohan Singh Arora - Under Secretary 


Part I 

(1130 hrs. to 1145 hrs.) 

2. In the absence of the Chairman, the Committee chose Shri Bhartruhari 
Mahtab, M.P. to chair the sitting under Ruie 258(3) of the Rules of Procedure. 

3- XX XX XX XX. 

XX XX XX XX. 


42 



Part il 

(1145 hrs. to 1215 hrs.) 

WITNESSES 

National Human Rights Commission fNHRCI 

1. Shri Rajiv Sharma - Secretary-General 

2. Shri A.K. Garg - Registrar (Law) 

3. Shri J.P. Meena - Joint Secretary (P&A) 

4. The Committee heard the representatives of the National Human Rights 
Commission on “The National Identification Authority of India Bill, 2010". The 
major issues discussed during the sitting broadly related to nature, objective 
and beneficiaries of aadhaar number; possible discrimination and specific 
provisions that are required to be built in; safeguards needed for securing the 
stored information by the proposed National Identification Authority of India; 
implications of the provisions of the Bill on the individual’s right to privacy, etc. 
The Chairman directed the representatives of the National Human Rights 
Commission to furnish replies to the points raised by the Members during the 
discussion within a week. 

The witnesses then withdrew. 

Part III 

(1215 hrs. to 1300 hrs.) 

WITNESSES 

Indian Banks’ Association (IBA) 

1. Shri M.D. Mallya - Chairman 

2. Dr. K. Ramakrishnan - Chief Executive 

3. Shri M.R. Umarji - Chief Advisor-Legal 

5. Subsequently, the Committee heard the representatives of the Indian 
Banks' Association (IBA) on “The National Identification Authority of India Bill, 
2010". The major issues discussed during the sitting broadly related to 
stipulations prescribed by the Ministry of Finance and the Reserve Bank of 
India for using aadhaar numbers for opening bank accounts; new account 
holders added through aadhaar numbers; and utility of aadhaar number in 
financial inclusion, social sector lending, etc. The Chairman directed the 
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representatives of Indian Banks' Association (IBA) to furnish replies to the 
points raised by the Members during the discussion within a week. 

The witnesses then withdrew. 



Part IV 

(1300 hrs. to 1400 hrs.) 

WITNESS 

Dr. Reetika Khera, Visitor, Centre for Development Economics, Delhi School of 
Economics 

6. The Committee then heard Dr. Reetika Khera, on “The National 
Identification Authority of India Bill, 2010”. The major issues discussed broadly 
related to nature of Aadhaar number; existing ID proof documents and need for 
aadhaar number; usage and benefits of aadhaar number particularly in 
Mahatama Gandhi National Rural Employment Guarantee Scheme, Public 
Distribution System, implications of the UiD programme; relevance of Report of 
London School of Economics on UK’s Identity Act 2006 in the context of 
aadhaar number etc. The Chairman directed the expert to furnish replies to the 
points raised by the Members during the discussion within a week. 

A verbatim record of the proceedings was kept. 

The witness then withdrew 

The Committee then adjourned at 1400 hours. 
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MINUTES OF THE TWENTY-SECOND SITTING OF THE STANDING COMMITTEE ON FINANCE (2010-11) 
The Committee sat on Friday, the 29 th July, 2011 from 1100 hrs to 1715 hrs. 

PRESENT 

Shri Yashwant Sinha - Chairman 

MEMBERS 

LOK SABHA 

2. Dr. Baliram (Lalganj) 

3. Shri C.M. Chang 

4. Shri Gurudas Dasgupta 

5. Shri Nishikant Dubey 

6. Shri Bhartruhari Mahtab 

7. Shri Mangani Lai Mandal 

8. Dr. Kavuru Sambasiva Rao 

9. Shri Manicka Tagore 

RAJYA SABHA 

10. Shri S.S. Ahluwalia 

11. Shri Raashid Alvi 

12. Shri Moinul Hassan 

13. Shri Satish Chandra Misra 

14. Shri Mahendra Mohan 

15. Dr. Mahendra Prasad 

16. Dr. K.V.P. Ramachandra Rao 

SECRETARIAT 

1. Shri A. K. Singh — Joint Secretary 

2. Shri R.K. Jain — Director 

3. Shri Ramkumar Suryanarayanan - Deputy Secretary 

4. Shri Kuimohan Singh Arora - Under Secretary 

Part I 

(1100 hrs. to 1130 hrs.) 

2. XX XX XX XX. 

XX XX XX XX. 

Part II 

(1130 hrs. to 1300 hrs.) 

WITNESSES 

3. XX XX XX XX. 

XX XX XX XX. 

The witnesses then withdrew. 
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Part III 

(1400 hrs. to 1715 hrs.) 
WITNESSES 



Confederation of Indian Industry (Cll) 

1. Mr Arun Duggal, 

Vice Chairman, International Asset Reconstruction Company (IARC) 
and Chairman Shriram Capital Limited 

2. Mr Chirag Jain, 

Chief Operating Officer 

Canara HSBC Oriental Bank of Commerce Life Insurance Company Limited 

3. Mr Ravi Gandhi, 

VP, Corporate Regulatory Affairs 
Bharti Airtel 

4. Mr Rameesh Kailasam, 

Program Director 

IBM India Pvt. Limited 

4. The Committee heard the representatives of Confederation of Indian 
Industry (Cll) in connection with examination of The National Identification 
Authority of India Bill, 2010’. The major issues discussed included, existing ID 
proof documents and the rationale and necessity of aadhaar number; usage, 
benefits and objects of aadhaar number; role of aadhaar number in planning 
and formulation of social policies; collection of biometric and demographic 
information; measures for enrolment of certain categories like persons with 
disability; exploration of alternate and economical identity system; opening up 
of Registrars and enrolment agencies to private sector; technological issues 
involved in the UID project; financial implications of the UID project; impact of 
the provisions of the Bill on the individual's right to privacy; potential of possible 
use of aadhaar numbers by illegal residents; lessons learnt from global 
practice and failures experienced in different countries in establishment of 
identity system similar to aadhaar number especially relevance of report of 
London School of Economics on UK Identity Act, 2006; legality of 
implementation of the UID project before the law is enacted by the Parliament; 
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making the penal provisions of the Bill in line with IT Act, 2000 etc. The 
Chairman directed the representatives of Confederation of Indian Industry (Cll) 
to give suggestions clause-by-clause along-with the replies to the points raised 
by the Members within ten days. 

The witnesses then withdrew. 

WITNESSES 

Experts 

1. Dr. Usha Ramanathan, 

independent Law Researcher on the jurisprudence on Law, 

Poverty and Rights, New Delhi 

2. Dr. R. Ramakumar, 

Associate Professor, 

Tata Institute of Social Sciences, Mumbai 

3. Shri Gopal Krishna, 

Member, Citizen Forum for Civil Liberties, New Delhi 

5. The Committee then heard the experts on “The National Identification 
Authority of India Bill, 2010". The major issues discussed broadly related to 
beneficiaries of aadhaar number including the eligibility of children; feasibility 
study on the UID project; costs and benefits analysis of the UID project; global 
experience in creation of a national data base of its citizens with biometrics; 
convergence of data, its usage and its consequences; functioning of the UIDAI 
under Executive order and implementation of the UID project before an 
enactment of law; impact of the provisions of the Bill on civil rights and liberties; 
implications of the provisions of the Bill on RTI Act, 2005; responsibilities of 
'Introducer* and liability of the UIDAI; outsourcing of works by the UIDAI and its 
responsibilities; alternate system of identification etc. The Chairman directed 
the experts to furnish replies to the points raised by the Members during the 
discussion within ten to fifteen days. 

A verbatim record of the proceedings was kept. 

The witnesses then withdrew 
The Committee then adjourned 
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Minutes of the Sixth sitting of the Standing Committee on Finance (2011-12) 

The Committee sat on Thursday, the 08 ,h December, 2011 from 1500 hrs. to 1615 hrs. 

PRESENT 


Shri Yashwant Sinha - Chairman 

MEMBERS 

LOK SABHA 

2. Shri Shivkumar Udasi Chanabasappa 

3. Shri Harishchandra Deoram Chavan 

4. Shri Bhakta Charan Das 

5. Shri Nishikant Dubey 

6. Shri Chandrakant Khaire 

7. Shri Bhartruhari Mahtab 

8. Shri Prem Das Rai 

9. Dr, Kavuru Sambasiva Rao 

10. Shri Rayapati S. Rao 

11. Shri Magunta Sreenivasulu Reddy 

12. Shri G.M. Siddeswara 

13. Shri Yashvir Singh 

14. Shri R. Thamaraiseivan 

15. Dr. M. Thambidurai 

RAJYA SABHA 

16. Shri S.S. Ahluwalia 

17. Shri Raashid Alvi 

18. Shri Vijay Jawaharlal Darda 

19. Shri Moinul Hassan 

20. Shri Satish Chandra Misra 

21. Shri Mahendra Mohan 

22. Dr. Mahendra Prasad 

23. Dr. K.V.P. Ramachandra Rao 

24. Shri Yogendra P. Trivedi 

SECRETARIAT 

1. Shri A. K. Singh — Joint Secretary 

2. Shri R.K. Jain — Director 

3. Shri Ramkumar Suryanarayanan - Deputy Secretary 
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2. The Committee took up the following draft Reports for consideration and 
adoption:- 

(i) The Insurance Laws (Amendment) Bill, 2008; 

(ii) The National Identification Authority of India Bill, 2010; and 

(iii) The Banking Laws (Amendment) Bill, 2011. 

3. The Committee adopted the above draft reports with some minor 
modifications/changes as suggested by Members. The Committee authorised the 
Chairman to finalise the Reports in the light of the modifications suggested and 
present these Reports to Parliament. 

The Committee then adjourned 
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Template Aging in Iris Biometrics: Evidence of 
Increased False Reject Rate in ICE 2006 

Sarah E. Baker, Kevin W. Bowycr, Patrick J. Flynn and P. Jonalhon Phillips 


Abstract Using a data set with approximately four years of elapsed time between 
the earliest and most recent images of an iris (23 subjects, 46 irises, 6,797 images), 
we investigate template aging for iris biometrics. We compare the match and non¬ 
match distributions for shorl-timc-lapse image pairs, acquired with no more than 
120 days of time lapse between them, to the distributions for long-time-lapse image 
pairs, with at least 1,200 days of time lapse. We find no substantial difference in 
the non-match, or impostor, distribution between the short-lime-lapse and the long- 
time-lapse data. We do find a difference in the match, or authentic, distributions. 
For the image dataset and iris biometric systems used in this work, the false reject 
rate increases by about 50% or greater for the long-time-lapse data relative to die 
short-time-lapse data. The magnitude of the increase in the false reject rate varies 
with changes in the decision threshold, and with different matching algorithms. Our 
results demonstrate that iris biometrics is subject to a template aging effect. 


1 Introduction 

The term "template aging” refers to degradation of biometric performance that oc¬ 
curs with increased time between the acquisition of an enrollment image and acqui- 
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silion of (he image compared lo the enrollment. Templale aging effects are known 
to exist for biometries such as face and fingerprint [7][28][31][19][27J. 

The iris biometrics community has long accepted the premise that the iris is "es¬ 
sentially stable” lltroughout a person's life, and that this means that template aging 
does not occur for iris biometrics. Daugman stated the core assumption this way - 
“As an internal (yet externally visible) organ of the eye, the iris is well protected and 
stable over limc"[8]. This assumption is commonly repealed in research publications 
dealing with iris biometrics: “[the iris is] stable over an individual’s lifetime”[30], 
“[the iris is] essentially stable over a iifetime"[22), “the iris is highly stable over a 
person's lifciime’’[24]. The commercial iris biometrics literature explicitly connects 
this to the idea of lifetime enrollment - “only a single enrollment in a lifetime”[17]. 

Note that claims about stability of the iris texture and “lifetime enrollment'' are 
never presented as dependent on the particular sensor, algorithm, length of time 
lapse or any other condition. They are presented as universal claims about iris bio¬ 
metrics in general. Thus a single counter-example is sufficient to disprove the uni¬ 
versal claim. 

It is well known in the medical literature that the eye and iris undergo a variety of 
changes with age [2][5][ 12][23][33][34], Any of these effects could in principle alter 
details of the imaged iris texture. It is also possible that a lempale aging effect could 
be due to aging of the sensor, changes in how a person uses the biometric system, 
or other factors. The essential question for iris biometrics is - docs the quality of a 
match between two images of the same iris change with increased lime between the 
enrollment image and the image lo be recognized? Thai is, does a template aging 
effect exist? Wc present results of the first systematic investigation of this question. 

Wc use an image dataset involving 23 persons (46 irises) with approximately four 
years of time lapse between the earliest and latest images of a given iris. We consider 
image pairs in a shorl-lime-lapse group, rcpresenling no more than 120 days of 
lime lapse between the two images, and in a long-lime-lapse group, representing 
at least 1,200 days of time lapse. We experiment with three iris biometric systems: 
our modification of the IrisBEE baseline matcher [26], Neurotechnology’s VeriEyc 
system [32], and the Cam-2 submission to the Iris Challenge Evaluation 2006 [25]. 
We find that, for each of the three systems, there is no significant difference in 
the non-match, or “impostor", distributions between the short-time-lapse and the 
long-time-lapse data. Wc also find that, for each of the three systems, the match 
distribution for the long-time-lapse data is different from that for the short-time- 
lapse data in a way that results in an increased false reject rate. Thus, we observe 
clear evidence of a template aging effect for iris biometrics. 


2 Previous and Related Work 


We do not know of any experimental study that supports the conclusion that tem¬ 
plale aging does not occur for iris biometrics. Claims about the stability of iris tex¬ 
ture appear lo be based on subjective human visual perception of iris texture in 
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visible-light images of the iris. However, it has been shown thal humans are able to 
perceive similarities in iris texture that do not result in closer iris biometric matches 
[15J. Thus human perception of the general iris texture pattern does not automati¬ 
cally or necessarily imply anything about iris biometric operation. 

Gonzalez cl al. [29] report an effect of time lapse on iris recognition that may 
initially seem similar to our results. However, Gonzalez el al. compare matches 
between images acquired at the same acquisition session with those acquired with 
al most three months time lapse. They report a better match statistic for images from 
the same session than for those across sessions. However, they show little change 
in match statistics when comparing matches with short time lapses, between two 
weeks and three months. In our results presented here, we do not consider matches 
between images acquired in the same acquisition session, as we expect thal this is 
not representative of a real-world biometric scenario. We expect thal '‘same session" 
images will generally result in atypically good matches. Like Gonzalez et al., we do 
not find any significant difference in match scores for images with a few months 
lime lapse. However, when considering a longer lime lapse than that examined in 
Gonzalez et al., we do observe a statistically significant degradation in match scores. 

This paper expands upon our initial results [4] in several ways. First, we have 
increased the number of subjects from 13 to 23 and the number of irises from 26 
to 46. Second, in |4| we only considered images from spring 2004 and spring 2008 
and the matches within one semester and matches across die four years. In this work 
we now consider all images acquired from 2004 through 2008 and have set two 
time thresholds in defining our short-lime-1 apse and long-lime-lapse matches. Third, 
we have tested the time-lapse effect on two additional iris biometric algorithms: 
Ncurolechnology’s VeriEye [32] and the Cam-2 submission to the Iris Challenge 
Evaluation 2006 from the University of Cambridge [25). We also test for various 
possible causes of match score degradation with increased lime lapse. Finally, we 
present ROC curves for short-time-lapse and long-time-lapse matches for each of 
die three algorithms, and explicitly show the difference in the false reject rates. 


3 Image Dataset and Algorithms 


All of the iris images used in this study were acquired with the same LG 2200 
iris imaging system 116], located in the same studio throughout the four years of 
image acquisition. The system had no hardware or software modifications during 
the four years. The LG 2200 model is now discontinued. However, current stale-of- 
dte-art iris imaging systems of course did not exist at the time that data acquisition 
for this experiment started. We are currently pursuing additional work with images 
acquired using a newer model sensor and initial results [9] are generally consistent 
with results of this study. 

Image acquisition sessions were held at multiple limes in each academic-semester 
across the four years. Al a given acquisition session, for a given subject, six images 
were acquired of each eye. The image acquisition protocol was the same as that 




4 Sarah E. Baker, Kevin W. Bowycr, Patrick J. Flynn and P. Jonathon Phillips 

used in die Iris Challenge Evaluation (ICE) 2005 and 2006 [25][26J. However, it 
is important lo note lhat while the protocol for the ICE acquisitions allowed for 
some images that did not pass the normal built-in quality control checks of the LG 
2200 (25J, all images used in this study were manually screened for image quality. 
Images of noticeably poor quality were excluded from this study; c.g., out-of-foeus 
irises, major portions of die iris occluded, obvious interlace artifacts, etc., were all 
excluded. Also, images that resulted in a noticeably poor iris segmentation by the 
IrisBEE algorithm were excluded from the study. (The detailed segmentation was 
not available from the other systems.) 

A total or 23 persons participated in data acquisitions from 2004 through 2008. 
See Figure 1 for examples of iris images. There are images from both irises of die 
23 subjects over the four years. Subject age ranges from 22 to 56 years old aL the 
end of the four-year period. Sixteen subjects are male and seven are female. Sixteen 
subjects are Caucasian and seven are Asian. The repeated sixteen by seven break¬ 
down is a coincidence; the ethnicity division does not follow the gender division. 
None of the subjects wore glasses for any of the data acquisition. Five subjects wore 
contact lenses at all acquisition sessions, and eighteen subjects did not wear contact 
lenses at any acquisition session. The total number of iris images selected for use in 
this study was 6,797. 

We created two sets of image pairs, a short-time-lapse set and a long-lime-lapse 
set. The short-time-lapse set consists of image pairs where the two images were 
acquired with no more than 120 days of lime lapse between them. The average 
time lapse in this group is 44 days. The long-time-lapse set consists of image pairs 
acquired with no less than 1,200 days of time lapse. The average time lapse in this 
group is 1,405 days. A given iris image can participate in multiple shori-limc-lapse 
pairs and multiple long-lime-lapse pairs. 


4 Iris Matching Algorithms 


To investigate the generality of any observed effects, three different iris biometric al¬ 
gorithms were included in the study. First, we used our own modified version of the 
IrisBEE system distributed through the ICE program [25]. This system represents 
an iris as a 240x!0x2-bil iris code generated from the complex-valued responses of 
one-dimensional log-Gabor wavelet fillers applied to the normalized iris image [20]. 
For the IrisBEE matcher, the output of matching two iris images is a fractional Ham¬ 
ming distance. The range of the fractional Hamming distance is [0,1], with zero 
being a perfect match and 0.5 a random level of match. Second, we used the com¬ 
mercial VeriEyc 2.2 Iris SDK from NcuroTechnology [32]. This system produces 
match scores on a different scale and with a different polarity than systems em¬ 
ploying fractional Hamming distance. For the analysis in this paper, we negated the 
match scores so lhat lower scores represented better matches. The third system was 
the Cam-2 submission to the ICE 2006 from the University of Cambridge [25], The 
output of the Cam-2 matcher is nominally a fractional Hamming distance. Thus we 





Template Aging in Iris Biometries 


5 



Fig. I Example iris images of a subject taken in 2004 and 2008 (subject 04233). Upper left: right 
iris from 2004; upper right: right iris from 2008; lower left: left iris from 2004; and lower right: 
left iris from 2008. 


have used three different algorithms. One is based on a “baseline" source code that 
was made available to the research community, one is a readily available commer¬ 
cial product, and one was a best performer in the ICE 2006 results. 


S False Reject Rates for Short and Long Time Lapse 

We computed the authentic and impostor distributions for each of the three algo¬ 
rithms. The impostor distributions showed no apparent difference between the short- 
time-lapse data and Hie long-lime-lapse data. However, the authentic distributions 
for long-time-lapse data were shifted in the direction of the imposior distribution. 
For each of the three algorithms, the shift in the authentic distribution is such that 
it causes an increase in (he False Reject Rate (FRR) for any practical choice of 
decision threshold. 

Graphs that zoom in on the “tails" of the long-time-lapse and short-time-lapse 
authentic distributions for each algorithm are shown in Figure 2, These graphs show 
die tails of the distributions across a range of possible values for the decision thresh¬ 
old. Recall dial for the IrisBEE and Cam-2 algorithms, a smaller value (of fractional 
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Hamming distance) represents a beLter match, while for the VeriEye algorithm a 
larger value of different units represents a better match. 

This figure shows that for all three algorithms, across a broad range of possible 
threshold values, ihe long-time-lapse authentic distribution has a higherfalse reject 
rale than the short-time-lapse authentic distribution. The IrisBEE algorithm shows 
approximately 150% increase in the false reject rate across the range of decision 
thresholds, the VeriEye algorithm shows an approximately 70% increase, and the 
Cam-2 algorithm shows an approximately 40% increase. Thus we observe clear and 
consistent evidence of a template aging effect for each of three algorithms consid¬ 
ered in this study. 


6 Frequency of Authentic Distribution With Worse Mean Score 

We also performed a one-sided sign lest to check for statistical significance of the 
frequency, across the 46 irises, of the long-time-lapse authentic distribution having 
a worse mean match score than the short-time-lapse authentic distribution. A worse 
mean score is one closer to the impostor distribution. If time lapse has no effect, 
then we would expect that the long-lime-lapse mean is worse for half of the irises 
and Ihe short-time-lapse mean is worse for half. This is the null hypothesis for die 
test. The sign lest does not make any distributional assumptions about die means of 
similarity scores. The one-sided test was selected because we are interested in the 
alternative hypoliicsis that the longer-time-lapse data has a larger mean score. 


Table 1 Sigu test for frequency of worse meun mulch score with longer time lapse. 


Algorithm 

No. irises 

lest statistic 

p-vatue 

IrisBEE 

'12 

5.7S 

“zjs-io' 1 

VeriEye 

'11 

5.46 

2.20 —10 * 

Cam-2 

3H 

4.57 

4.62—■ 10'" 


The sign test results are presented in Table 1, including the test stadslic, p-value, 
and number of irises for which Ihe mean of die long-time match scores is worse than 
die mean of ihe short-time-lapse match seores (p L (i) > p 5 (/)). The results show that 
we can easily reject the null hypodiesis for all three algorithms. The frequency of a 
worse match score occurring for the long-time-lapse is statistically significant. This 
indicates that the increased FRR seen in Figure 2 is not the result of a small number 
of unusual irises in the data set, but is characteristic of the data set in general. 

Table I shows that for IrisBEE there are 42 of 46 irises for which die long-time- 
lapse mean HD is worse, for VeriEye there are 41 irises for which the long-time- 
lapse mean match score is worse, and for Cam-2 there are 38 irises for which the 
long-time-lapse mean HD is worse. One natural question is: how many of these 
irises are in common? The answers are presented in Table 2, which shows the num¬ 
ber of irises in common. The last row reports that 34 irises have die time-lapse 




Template Aging in Iris Biometries 


7 


fjmtoritijBEE 



Hamming Distance 


FRR fof VenEy© 



FHR far Cum 2 



Fig. 2 Authentic distributions across a range of match scores, showing increased false reject rates. 






8 


Sarah E. Baker, Kevin W. Bowycr, Patrick J. Flynn and P. Jonathon Phillips 


Toblc 2 Overlap in number of irises for which the mean of the long-time mulch scores is greater 
than the mean for the short-time match scores. The overlap is reported for all combinations of die 
three algorithms and for all three algorithms. 


Algorithms 

N of 46 irises in common 

IrisBEE-veriEyc 

28 

IrisBEE-Cum2 

35 

VeriEye-Cam2 

35 

All three 

34 


effect for all three algorithms. A one-sided sign test for 34 of 46 irises showing an 
effect across all three algorithms produces a test statistic of 3.391 with a p-value of 
8.207 -'10' !4 . Thus, even if we use the criteria that all three algorithms must agree 
on the movement of the means, the null hypothesis is rejected. 


7 Possible Causes of an Increased False Reject Rate 

We considered a variety of factors that could conceivably contribute to causing the 
observed result. For example, il is known that die presence of contact lenses can 
adversely affect match quality [3], If the short-time-lapse data contained image pairs 
where a subject did not wear contact lenses and the long-time-lapse data contained 
image pairs where the same subject was wore contacts, this could conceivably cause 
an increased FRR for long-lime-lapse relative to short-time-lapse. Similarly, if a 
person was wearing the same type of contacts in short-time-lapse image pairs, bul 
a different type in long-lime-lapse image pairs, this could conceivably cause an 
increased FRR. 

Wc manually checked for the presence of contact lenses in all images included 
in dtis study. We found that each subject in this study either wore contacts for all 
acquisition sessions, or did not wear contacts to any acquisition session. Also, for 
the subjects who wore contacts, none appear to have changed the type of contacts 
worn. Titus wc conclude that the wearing of contact lenses is not an appreciable 
factor in our observed results. 

Hollingsworth ct ai. [13] showed that the degree or the pupil dilation, and the 
difference in pupil dilation between two images, can affect the match distribution. 
Wc performed an analysis of die changes in pupil dilation and its possible effect on 
the difference between long-lime-lapse and short-time-lapse data. 

The first step in the analysis was to compute the ratio of the pupil diameter to 
the iris diameter for each image. The second step was to compute the difference in 
(he pupil-to-iris ratio for the iris images in each match pair. Then, for each subject, 
we computed the average change in the pupil-to-iris ratio over all short-time-lapse 
match pairs. Wc denote this by rs(f). Similarly, wc computed the average change 
in the pupil-to-iris ratio for all long-time match pairs, denoted by rr.(/'). Then for 
each iris, wc computed the difference between the average short-time-lapse change 
in the pupil to iris ratio and the average long-time-lapse change in the pupil to iris 
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ratio, denoted by r/,{/)rj(i)- For the IrisBEE algorithm, we created a scatter plot 
of the change in the pupil-to-iris ratio between long-time-lapse and short-lime-lapse 
match pairs and change in match score between long-time-lapse and short-time- 
lapse. Figure 3 is a scatter plot of p L (i) n ps(») versus r£.(/) Li rj(0- The corre¬ 
sponding Kendall correlation coefficient is 0.217. If the observed increase in false 
reject rale could be attributed to a change in pupil dilation, then pi(/') i: p s (/) versus 
rt(i) _ r s(‘) would be substantially correlated. If lrt(r) 1> lrs{0 l then there is a 
greater differenee in diameters of the pupils for long-time match pairs than for short- 
time match pairs. In turn this implies that match scores should degrade. However, 
our analysis shows minimal correlation between p/.(/') □ ps(jj versus tl(<) U rsV) 
Thus we conclude changes in pupil dilation are not an appreciable factor in our 
observed result. 



- 0.01 0.00 0.01 0.02 0.03 

Difference in mean of match scores 


0.04 


Fig. 3 Seulterplol of die change in much score between long-time and short-time lapse for each 
iris versus lire change in die pupil to iris ratio between long-time and short-time lapse match pairs 
(V/.V ) 1 w(«) versus r t (i) , rs{i)). The horizontal axis is the change in mean match scores for die 
long-time and short time lapse iris pairs. The vertical axis is the change in the average short-limc 
change in the pupil to iris ratio and die average long-ume change in the pupil to iris ratio. Each red 
circle is an iris. 


The percentage of an iris that is occluded can affect iris matching perfor¬ 
mance [10]. The more of the iris dial is observable, die better the expected perfor¬ 
mance. Thus one possible factor contributing to the observed increase in the false 
reject rale is that the percentage of the iris that is observable decreased in the long- 
time-lapse data relative to the short-time-lapse data. 

In Ihe IrisBEE algorithm [25], the fraction of the iris that is visible is indicated by 
the fraction of the iris code bits that are marked in the iris code mask as representing 
non-occluded portions of Ihe iris. To determine if there is a change over lime in the 
fraction of the iris that is occluded, we divided the lime period over which ihe data 


m 
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was collected for this study into 30-day intervals. We computed the average number 
of bits marked as non-occluded in the mask for all images collected in each 30-day 
interval. We then computed Kendall's correlation coefficient between the average 
number of bits marked as non-occluded and time. The resulting Kendall's corre¬ 
lation coefficient is -0.131. This indicates that there is no substantial correlation 
between number of bits marked as non-occluded and elapsed lime. Thus, we con¬ 
clude that change in the amount of iris occluded does not account for the increase 
in the false reject rate observed in our results. 

The iris images in the time-lapse study were collected with the same LG 2200 
sensor [16}. It is conceivable that the sensor properties of the LG 2200 could have 
changed over lime in such a way as to cause an increased false reject rate in the 
long-time-lapse data. To test for this, in the Fall 2008 we collected iris images with a 
second rarely-used LG 2200 camera. We collected approximately 3000 images from 
77 subjects (154 irises) who attended three separate acquisition sessions (labeled 
session one, session two,” and “section three"). There was approximately two 
weeks elapsed lime between each session. During sessions one and three, iris images 
were collected with the original camera; during session two the iris images were 
collected with the second rarely-used camera. The first step in our sensor aging 
analysis was to compute the match and non-match score distributions between iris 
images collected in session one and session three, both sessions using the original 
sensor. The second step was to compute the match and non-match score distributions 
between iris images collected in session one and session two. In session two, the 
images were collected with the second rarely-used sensor. If the sensor age affects 
match quality, wc would expect a significant degradation in match scores between 
images collected from the two different sensors compared to image pairs collected 
with the original sensor. The average match score for image pairs collected with the 
original sensor is 0.215; the average match score for image pairs collected with the 
two different sensors was was 0.217. Figure 4 shows a histogram for the match and 
non-match distributions for both within and between sensor comparisons. Based on 
this analysis, we conclude that a sensor aging effect cannot account for the increase 
in false reject rate that is seen in our results. 

The LG 2200 camera actively illuminates the iris using three infrared light emit¬ 
ting diodes (LED) positioned on the left, right, and top of the sensor. When acquiring 
images, the camera is designed to take three images, one with each LED. Ill com¬ 
mercial applications, the camera will save the best quality image and discard the 
other two. For our acquisitions, the system had the capability to save all three im¬ 
ages (for a detailed explanation see Phillips et al. [26, 25]). It is conceivable that if 
there were more matches between images acquired with the same LED in the short- 
time-lapse group, and more matches between images acquired with different LEDs 
in the long-time-lapse group, that this could result in an increased false reject rate 
for the long-time-lapse group. 

We grouped the matches into those in which die two images were taken with 
the same LED and those in which the two images were taken witli different LEDs. 
For both groups, we observed an increased false reject rate of about 50% across all 
feasible decision threshold values for the long-time-lapse data over (he short-time- 
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Fig. 4 The match and noil-match distributions for the witiiin und between sensors experiments. 
The mulch mid nan-match distributions are Tor the Hamming distance from tile IrisBEE algorithm. 
The mean Hamming distance for match scores collected with the same sensor is 0.2153 and for 
match scores collected with difference scnsois is 0.2167. The mean Hamming distance for non- 
match scores collected with the same sensor is 0.4483 and for non-match scores collected with 
difference sensors is 0.4478, 


lapse data. Thus we conclude that variations in die particular LED illuminating the 
images is not Hie cause of the increased false rejccl rale seen in our results. 


8 Conclusions and Discussion 


For three different matching algorithms, and across the range of practical decision 
threshold values for each matching algorithm, wc found that the raise reject rale 
increases with longer time lapse between enrollment and verification. This is seen 
clearly in die difference in die tails of die aulhendc distribuuons. Also, the frequency 
of irises widi a worse mean match score for long-time-lapse compared to short- 
time-lapse is statistically significant. Thus our experimental results show clear and 
consistent evidence of a template aging effect for iris biometrics. The magnitude of 
the template aging elTeci varies between algorithms, with the value of the decision 
threshold, and other factors. 

Wc were able to lest for a variety of factors dial could potentially contribute to 
observing an increased false reject rate with increased time lapse. We concluded 
that factors such as varying pupil dilation, wearing of contact lenses, differences 
in amount of iris occluded, and sensor aging are not an appreciable factor in our 
experimental results. 
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It is possible that lhc template aging effect observed in our experimental results is 
caused by normal aging of the eye. One well-known example of age-relaled change 
in the normal eye involves pupil size. Winn el al. studied factors affecting light- 
adapted pupil size and found that "of the factors investigated, only chronological 
age had a significant effect on the size of the pupil"[33]. They concluded “the results 
of this study are consistent with previous reports suggesting that pupil size becomes 
smaller in an almost linear manner with increasing age" [33J. The iris, of course, 
controls the pupil size, and so this change in average pupil size reflects a change 
in die functioning of the iris tissue. As the Merck Manual of Geriatrics describes 
it. “The iris comprises two sets of muscles that work together to regulate pupillary 
size and reaction to light. With aging, these muscles weaken and the pupil becomes 
smaller (more miotic), reacts more sluggishly to light, and dilates more slowly in 
the dark” [23]. 

There are also age-related changes in the melanocytes, the cells that produce 
melanin, in the iris. Eye color is largely determined by the melanocytes in the an¬ 
terior layer of the iris. For some segments of the population, aging can lead to a 
noticeable change in the melanocytes, and so the eye color. Bito el al. report that 
“Most individuals had stable eye color after early childhood. However, there was 
a subpopulation of while subjects with eye color changes past childhood. Approx¬ 
imately 17% of twins and 11% of mothers experienced a change in eye color of 2 
U or more. [...] Thus, eye color, and hence, iridia! pigmentation, seems to change in 
some individuals during later years" [5], They found that the changes in eye color 
were more similar for identical twins than fraternal twins, indicating a genetic link 
to this particular element of aging. One clement of melanocyte aging can, in rare 
cases, lead to a cancer. “The melanocytes in the iris are constantly exposed to UV 
radiation, and this leads to the malignant transformation of these ceils to form a 
specific type of malignant tumor, the uveal melanoma" [ 12]. 

Also connected with the melanocytes, iris freckles and nevi can arise in the iris, 
and can grow over lime. “Iris freckles are the most common iris tumors found in 
children as well as adults. They are collections of benign, but abnormal melanocytes 
that vary in size and shape. Although congenital, they lend to become more promi¬ 
nently pigmented with age. Iris freckles are clusters of normal melanocytes and 
have no malignant potential. Nevi efface the iris architecture and may cause clinical 
structural alterations..." [34]. 

In addition, it is known that the cornea undergoes age-related changes. “The 
shape and aberrations of the cornea change with age. It is well known that the ra¬ 
dius of curvature slightly decreases with age, and the asphericity also changes. On 
average, the cornea becomes more spherical with age and, as a consequence, spher¬ 
ical aberrations rend to increase” [1]. The iris is imaged through the cornea, thus, 
corneal changes may affect iris images. 

Small, incremental changes in imaged iris texture over time should be considered 
normal, as "... age related changes take place in all ocular tissues of the human eye 
...” [2]. The relevant question for iris biometrics is the time scale at which normal 
aging has an appreciable effect on the biometric template computed from the imaged 
iris texture. To underscore this point, we quote from the Flom and Safir iris rccogni- 
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lion patent [It] - '‘The basic, significant features of the iris remain extremely stable 
and do not change over a period of many years. Even features which do develop 
over time, such as ihe atrophic areas discussed above, usually develop raiher slowly, 
so than an updated iris image will permit identification for a substantial length of 
lime”. In this quote, it is clear Oral Flom and Safir anticipated the possibility that 
small, incremental changes in iris texture could potentially result in the need for an 
“updated image” and re-enrollment of the iris template. One interpretation of our 
results is that they confirm that the possibility that Flom and Safir envisioned is in 
fact true. 

In an attempt to identify the regions of the iris that changed, degrading the match 
quality, we visually examined the iris images. Visual examination of the iris image 
pairs with the poorest match scores for the IrisBEE algorithm revealed no drastic 
or obvious changes in the irises or their textures. This suggests that, if the template 
aging effect is due to normal aging of the eye, humans may not be able to easily 
perceive the subtle changes that are involved. 

Much additional research remains to be done in the area of template aging for 
iris biometrics. While we have experimentally observed a template aging effect, and 
have ruled out several factors as primary causes of the observed effect, we have not 
conclusively identified a primary cause of the observed template aging. It is impor¬ 
tant to understand the cause of the observed template aging effect, so that techniques 
can be developed to mitigate the effect. It would also be valuable to know whether 
or not iris biometric template aging is constant across different demographic groups, 
and whether it occurs at a faster or slower rate as a person ages. Studies that col¬ 
lect new and larger data sets, involve a larger pool of subjects, different sensors, a 
longer lime period, and / or a sample of subjects that represent a greater range of 
demographics would all be important. 
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I. Introduction 



1. The present report is submitted to the General Assembly by the Special 
Rapporteur on the promotion and protection of human rights and fundamental 
freedoms while countering terrorism, Ben Emmerson, pursuant to General Assembly 
resolution 68/178 and Human Rights Council resolutions 15/15, 19/19, 22/8 and 
25/7. It sets out the activities of the Special Rapporteur carried out between 
17 December 2013 and 31 July 2014. [t then examines the use of mass digital 
surveillance for counter-terrorism purposes, and considers the implications of bulk 
access technology for the right to privacy under article 17 of the International 
Covenant on Civil and Political Rights. 

II. Activities related to the mandate 

2. On 13 February 2014, the Special Rapporteur participated as a speaker in a 
panel discussion entitled “Debating Kadi II: United Nations Ombudsperson v. 
judicial review in Security Council sanctions decision-making”, at the London 
School of Economics, in London. 

3. From 23 to 25 February 2014, the Special Rapporteur participated in an expert 
seminar on the theme “The right to privacy in the digital age”, hosted by the 
Permanent Missions of Austria, Brazil, Germany, Liechtenstein, Mexico, Norway 
and Switzerland in Geneva, and facilitated by the Geneva Academy of International 
Humanitarian Law and Human Rights, in Geneva. 

4. On 11 March 2014, the Special Rapporteur presented his report on the use of 
remotely piloted aircraft, or drones, in extraterritorial lethal counter-terrorism 
operations, including in the context of asymmetrical armed conflict, and its civilian 
impact (A/HRC/25/59) to the Human Rights Council at its twenty-fifth session. He 
also held an interactive dialogue with the Council on his reports on his country 
visits to Burkina Faso (A/HRC/25/59/Add.l) and Chile (A/HCR/25/59/Add.2). 

5. On 12 March 2014, Special Rapporteur participated as a panellist in a side 
event on the topic “Human rights and drones” and held a press conference at the 
twenty-fifth session of the Human Rights Council. 


HI. Counter-terrorism and mass digital surveillance 

A. Introduction and overview 

6. The exponential growth in Slates’ technological capabilities over the past 
decade has improved the capacity of intelligence and law enforcement agencies to 
carry out targeted surveillance of suspected individuals and organizations. The 
interception of communications provides a valuable source of information by which 
States can investigate, forestall and prosecute acts of terrorism and other serious 
crime. Most States now have the capacity to intercept and monitor calls made on a 
landline or mobile telephone, enabling an individual’s location to be determined, his 
or her movements to be tracked through cell site analysis and his or her text 
messages to be read and recorded. Targeted surveillance also enables intelligence 
and law enforcement agencies to monitor the online activity of particular 
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individuals, to penetrate databases and cloud facilities, and to capture the 
information stored on them. An increasing number of States are making use of 
malware systems that can be used to infiltrate an individual’s computer or 
smartphone, to override its settings and to monitor its activity. Taken together, these 
forms of surveillance provide a mosaic of data from multiple sources that can 
generate valuable intelligence about particular individuals or organizations. 

7. The common feature of these surveillance techniques is that they depend upon 
the existence of prior suspicion of the targeted individual or organization. In such 
cases, it is the almost invariable practice of States to require some form of prior 
authorization (whether judicial or executive), and in some Slates there is an 
additional tier of ex post facto independent review. In most Stales, therefore, there is 
at least one opportunity (and sometimes more than one) for scrutiny of the 
information alleged to give rise to the suspicion, and for an assessment of the 
legality and proportionality of surveillance measures by reference to the facts of a 
particular case. With targeted surveillance, it is possible to make an objective 
assessment of the necessity and proportionality of the contemplated surveillance, 
weighing the degree of the proposed intrusion against its anticipated value to a 
particular investigation. 

8. The dynamic pace of technological change has, however, enabled some States 
to secure bulk access to communications and content data without prior suspicion. 
Relevant authorities in these States are now able to apply automated "data mining” 
algorithms to dragnet a potentially limitless universe of communications traffic. By 
placing taps on fibre-optic cables through which the majority of digital 
communications travel, relevant States have thus been able to conduct mass 
surveillance of communications content and metadata, providing intelligence and 
law enforcement agencies with the opportunity to monitor and record not only their 
own citizens’ communications, but also the communications of individuals located 
in other Slates. This capacity is typically reinforced by mandatory data retention 
laws that require telecommunications and Internet service providers to preserve 
communications data for inspection and analysis. The use of scanning software, 
profiling criteria and specified search terms enables the relevant authorities then to 
filter vast quantities of stored information in order to identify patterns of 
communication between individuals and organizations. Automated data mining 
algorithms link common identifying names, locations, numbers and Internet 
protocol addresses and look for correlations, geographical intersections of location 
data and patterns in online social and other relationships. 1 

9. States with high levels of Internet penetration can thus gain access to the 
telephone and e-mail content of an effectively unlimited number of users and 
maintain an overview of Internet activity associated with particular websites. All of 
this is possible without any prior suspicion related to a specific individual or 
organization. The communications of literally every Internet user are potentially 
open for inspection by intelligence and law enforcement agencies in the Slates 
concerned. This amounts to a systematic interference with the right to respect For the 
privacy of communications, and requires a correspondingly compelling justification. 

10. From a law enforcement perspective, the added value of mass surveillance 
technology derives from the very fact that it permits the surveillance of the 


hUp://btog.pnvacyslra!egy.eu/public/published/Submission! SC_7.2.20 M_-_Cnspar_Bowden.pdf. 
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communications of individuals and organizations that have not previously come to 
the attention of the authorities. The public interest benefit in bulk access technology 
is said to derive precisely from the fact that it docs not require prior suspicion. The 
circularity of this reasoning can be squared only by subjecting the practice of States 
in this sphere to the analysis mandated by article 17 of the International Covenant 
on Civil and Political Rights. 

11. Article 17 of the Covenant provides that any interference with private 
communications must be prescribed by law, and must be a necessary and proportionate 
means of achieving a legitimate public policy objective (see paras. 28-31 below). The 
prevention of terrorism is plainly a legitimate aim for this purpose (see paras. 33 and 
34 below), but the activities of intelligence and law enforcement agencies in this field 
must still comply with international human rights law. 2 Merely to assert — without 
particularization — that mass surveillance technology can contribute to the suppression 
and prosecution of acts of terrorism does not provide an adequate human rights law 
justification for its use. The fact that something is technically feasible, and that it may 
sometimes yield useful intelligence, docs not by itself mean that it is cither reasonable 
or lawful (in terms of international or domestic law) (see A/HRC/27/37, para. 24). 

12. International human rights law requires States to provide an articulable and 
evidence-based justi fication for any interference with the right to privacy, whether 
on an individual or mass scale. It is a central axiom of proportionality that the 
greater the interference with protected human rights, the more compelling the 
justification must be if it is to meet the requirements of the Covenant. The hard truth 
is that the use or mass surveillance technology effectively does away with the right 
to privacy of communications on the Internet altogether. By permitting bulk access 
to all digital communications traffic, this technology eradicates the possibility of 
any individualized proportionality analysis. It permits intrusion on private 
communications without independent (or any) prior authorization based on 
suspicion directed at a particular individual or organization. Ex ante scrutiny is 
therefore possible only at the highest level of generality. 

13. Since there is no target-specific justification for measures of mass 
surveillance, it is incumbent upon relevant Stales to justify the general practice of 
seeking bulk access to digital communications. The proportionality analysis thus 
shifts from the micro level (assessing the justification for invading a particular 
individual’s or organization’s privacy) to the macro level (assessing the justification 
for adopting a system that involves wholesale interference with the individual and 
collective privacy rights of all Internet users). The sheer scale of the interference 
with privacy rights calls for a competing public policy justification of analogical 
magnitude. 

14. As an absolute minimum, article 17 requires States using mass surveillance 
technology to give a meaningful public account of the tangible benefits that accrue 
from its use. Without such a justification, there is simply no means to measure the 
compatibility of this emerging State practice with the requirements of the Covenant. 
An assessment or proportionality in this context involves striking a balance between 
the societal interest in the protection of online privacy, on the one hand, and the 
undoubted imperatives of effective counter-terrorism and law enforcement, on the 


2 Sec the compilation ol good practices on legal and institutional frameworks for intelligence 
services and their oversight, promulgated by the former Special Rapporteur (A/HRC/14/46, 
paras. 9-50). 
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other. Determining where that balance is to be struck requires an informed public 
debate to take place within and between States. The international community needs 
to squarely confront this revolution in our collective understanding of the 
relationship between the individual and the Slate. 3 It is a prerequisite for any 
assessment of the lawfulness of these measures that the Slates using the technology 
be transparent about their methodology and its justification. 4 Otherwise, there is a 
risk that systematic interference with the security of digital communications will 
continue to proliferate without any serious consideration being given to the 
implications of the wholesale abandonment of the right to online privacy. If States 
deploying this technology retain a monopoly of information about its impact, a form 
of conceptual censorship will prevail that precludes informed debate. 

15. Some argue that users of the Internet have no reasonable expectation of 
privacy in the first place, and must assume that their communications are available 
to be monitored by corporate and State entities alike. The classic analogy drawn by 
those who support this view is between sending an unencrypted email and sending a 
postcard. Whatever the merits of this comparison, it does not answer the key 
questions of legality, necessity and proportionality. The very purpose of the 
Covenant’s requirement for explicit and publicly accessible legislation governing 
State interference with communications is to enable individuals to know the extent 
of the privacy rights they actually enjoy and to foresee the circumstances in which 
their communications may be subjected to surveillance (see paras. 35-39 below). Yet 
the value of this technology as a counter-terrorism and law enforcement tool rests in 
the fact that users of the Internet assume their communications to be confidential 
(otherwise there would be no purpose in intruding upon them). This is reflected in 
the assertions made by members of the intelligence communities of the United 
States of America and the United Kingdom of Great Britain and Northern Ireland 
following the disclosure of mass surveillance programmes operated by these two 
States, in which the disclosures were said to have damaged national security by 
alerting potential terrorists to the fact that their communications were under 
surveillance. 5 

16. Any assessment of proportionality must also take full account of the fact that 
the Internet now represents the ubiquitous means of communication for many 
millions of people around the world. The revolution in digital technology has 
brought about a quantum shift in the way we communicate with one another. Digital 
communications technologies that use the Internet (including handheld devices and 
smartphones) have become part of everyday life (see A/HRC/27/37, para. I). 
Anyone who wishes to participate in the exchange of information and ideas in the 
modern world of global communications is nowadays obliged to use transnational 


3 As the United Slates Privacy and Civil Liberties Oversight Board has observed: “[P]enniuing 
the government to routinely collect the calling records of the entire nation fundamentally shifts 
the balance of power between the state and its citizens”; “Report on the Telephone Records 
Program Conducted under Section 215 of the USA PATRIOT Act and on the Operations of the 
Foreign Intelligence Surveillance Court”. 

4 In her report on the right to privacy in the digital age (A/URC/27/37, para. 48), the High 
Commissioner for Human Rights noted “the disturbing lack of governmental transparency 
associated with surveillance policies, laws and practices, which hinders any effort to assess their 
coherence with international human rights law and to ensure accountability". 

5 Sec hltp://abcncws.go,com/ftioUcr/iniel-hcnds-cdward-snowdcn-profound-damagc-us- 
sccurily/story?id=22285388 and www.ilv.com/ncws/2D13-10-09/lhc-damagc-of-cdward- 
snowdcns-rcvclalions/. 
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digital communication technology. Internet traffic is frequently routed through 
servers located in foreign jurisdictions. The suggestion that users have voluntarily 
forfeited their right to privacy is plainly unwarranted (ibid., para. 18). It is a general 
principle of international human rights law that individuals can be regarded as 
having given up a protected human right only through an express and unequivocal 
waiver, voluntarily given on an informed basis. In the modern digital world, merely 
using the Internet as a means of private communication cannot conceivably 
constitute an informed waiver of the right to privacy under article 17 of the 
Covenant. 

17. The Internet is not a purely public space. It is composed of many layers of 
private as well as social and public realms. 1 Those making informed use of social 
media platforms in which messages are posted in full public view obviously have no 
reasonable expectation of privacy. The postcard analogy is entirely apposite for the 
dissemination of information through the public dimensions of Twitter and 
Facebook, for example, or postings on public websites. But reading a postcard is not 
an apposite analogy Tor intercepting private messages sent by e-mail, whether they 
are encrypted or unencrypted. 

18. Assuming therefore that there remains a legal right to respect for the privacy 
of digital communications (and this cannot be disputed (see General Assembly 
resolution 68/167)), the adoption of mass surveillance technology undoubtedly 
impinges on the very essence of that right (see paras, 51 and 52 below). It is 
potentially inconsistent with the core principle that States should adopt the least 
intrusive means available when entrenching on protected human rights (sec para. 51 
below); it excludes any individualized proportionality assessment (see para. 52 
below); and it is hedged around by secrecy claims that make any other form of 
proportionality analysis extremely difficult (see paras. 51 and 52 below). The States 
engaging in mass surveillance have so far failed to provide a detailed and evidence- 
based public justification for its necessity, and almost no States have enacted 
explicit domestic legislation to authorize its use (see para. 37 below). Viewed from 
the perspective of article 17 of the Covenant, this comes close to derogating from 
the right to privacy altogether in relation to digital communications. For all these 
reasons, mass surveillance of digital content and communications data presents a 
serious challenge to an established norm of international law. In the view of the 
Special Rapporteur, the very existence of mass surveillance programmes constitutes 
a potentially disproportionate interference with the right to privacy. 6 Shortly pul, it 
is incompatible with existing concepts of privacy for Slates to collect all 
communications or metadata all the time indiscriminately. The very essence of the 
right to the privacy of communication is that infringements must be exceptional, and 
justified on a case-by-case basis (see para. 51 below). 

19. There may be a compelling counter-terrorism justification for the radical 
rc-evaluation of Internet privacy rights that these practices necessitate. However, the 
arguments in favour of a complete abrogation of the right to privacy on the Internet 
have not been made publicly by the States concerned or subjected to informed 
scrutiny and debate. The threat of terrorism can provide a justification for mass 
surveillance only if the States using the technology can demonstrate with 
particularity the tangible counter-terrorism advantages shown to have accrued from 
its use. Moreover, measures justified by reference to States' duties to protect against 


6 See also the view of the High Commissioner for Human Righls, A/HRC/27/37, paras. 20 and 25. 
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Ihc threat of terrorism should never be used as a Trojan horse to usher in wider 
powers of surveillance for unrelated governmental functions. There is an ever 
present danger of "purpose creep”, by which measures justified on counter-terrorism 
grounds are made available for use by public authorities for much less weighty 
public interest purposes (see para. 55 below). In the present report, the Special 
Rapporteur builds upon the work or his predecessor (A/HRC/13/37) and the former 
Special Rapporteur on the promotion and protection of the right to freedom of 
expression and opinion (A/HRC/23/40). He argues that there is now an onus on 
Slates deploying bulk access surveillance technology to explain promptly, precisely 
and publicly why this wholesale intrusion into collective privacy is justified for the 
prevention of terrorism or other serious crime. 

B. Recent disclosures concerning the nature and extent of States ’ 
digital surveillance capabilities 

20. On 5 June 2013, a national newspaper in the United Kingdom published the 
content of a classified court order authorized by the United Slates Foreign 
Intelligence Surveillance Court under section 215 of the Patriot Act. The order 
reportedly required one of the largest telecommunications providers in the United 
Slates to hand over to the National Security Agency all “telephony metadata” on a 
daily basis for a three-month period and prohibited the company from disclosing the 
existence of (he request or the order itself. On 6 June 2013, a United Slates 
newspaper published a separate story disclosing the existence of a covert National 
Security Agency digital programme called PRISM. The programme, reportedly 
authorized pursuant to section 702 of the United Slates Foreign Intelligence 
Surveillance Act, was said to involve the collection of content data from the central 
servers of nine leading United States technology companies. 

21. According to reports in both newspapers, the material retrieved through 
PRISM was made available (o other intelligence agencies, including the 
Government Communications Headquarters of the United Kingdom. Subsequent 
disclosures reported the existence of a separate data collection programme called 
Upstream, which is said to involve the capture of both telephone and Internet 
communications passing through fibre-optic cables and infrastructure owned by 
United States service providers. Much of the world's Internet traffic is routed 
through servers physically located in the United States. 

22. The media have subsequently reported that (he National Security Agency’s 
Systems Intelligence Directorate includes an applications vulnerabilities branch that 
collects data from communications systems around the world. The Agency is said to 
operate an internet exploitation mechanism called Quantum, which enables it to 
compromise third-party computers. The methodology reportedly involves taking 
secret control (or “ownership”) over servers in key locations on the “backbone” of 
the Internet. By impersonating chosen websites (including such common sites as the 
Google search page), Quantum is able to inject unauthorized remote control 
software into the computers and Wi-Fi-enabled devices of those who visit the clone 
site (who will, of course, have no reason to doubt the clone site’s authenticity). 
Technology experts assess that this methodology can permanently compromise the 
user’s computer, ensuring that it continues to provide intelligence to the National 
Security Agency in the United States indefinitely. 
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23. The United Slates Executive and Legislative branches have subsequently taken 
a number of steps in response to these disclosures. One issue to have emerged from 
this process is the difference in treatment between United States citizens and 
non-citizens (even those located within the territorial jurisdiction of the United 
States). The key developments may be summarized as follows: 

(a) On 9 August 2013, President Barack Obama announced that he had 
requested the Privacy and Civil Liberties Oversight Board 7 to undertake a review of 
existing counter-terrorism efforts. 8 In late August 2013, the Board called upon the 
Director of National Intelligence and the Attorney-General to update the intelligence 
community’s procedures on collecting, retaining and disseminating information 
relating to United States citizens; 9 

(b) On 12 December 2013, the President’s Review Group released its report 
entitled “Liberty and security in a changing world”, in which the Group made a 
number of significant recommendations for reform. In response to that report, on 
17 January 2014 President Obama announced a series of proposed legislative and 
administrative changes. 10 The Administration concurrently released a new 
Presidential Policy Directive, “PPD-28”, to strengthen the oversight of the signals 
intelligence activities of the intelligence community, both within and outside the 
United States; 11 

(c) On 23 January 2014, the Privacy and Civil Liberties Oversight Board 
released the first of two reports in which the majority concluded that the telephone 
metadata programme was inconsistent with domestic law because section 215 of the 
Patriot Act did not provide an adequate basis to support it. 12 On 27 March, President 
Obama announced a set of new proposals to end the existing programme. 13 On 
22 May 2014, the House of Representatives adopted the United States Freedom Act, 
incorporating some of the President’s proposals; 

(d) On 2 July 2014, the Privacy and Civil Liberties Oversight Board released 
a second report setting out in detail how surveillance operations under section 702 
of the Foreign Intelligence Surveillance Act work in practice. 14 While the report’s 
chief concern was the compatibility of these programmes with United States 
statutory and constitutional requirements, the Board recognized that they also raised 
“important but difficult legal and policy questions” concerning the treatment of 
non-United States persons. 15 The Board took the view that the application of the 


7 The Board is an independent agency within the executive branch with authority to review and 
analyse counter-terrorism operations and to ensure that they arc balanced with the need lo 
protect privacy and civil liberties; see wvw.pclob.gov/. 

8 Sec www.whitchousc.gov/thc-prcss-ol7ice/2013/08/09/remarks-prcsidcnt-prcss-conTerence. 

9 Sccwww.pelub.gov/ncwsroom. 

10 See www.washmglonpost.com/politics/fuli-icxt-or-presidcm-obamas-jan-17-spccch-on-nsa- 
rcrorms/2014/0 l/17/ra33590a-7I8c-l lc3-9556-4a4bf7bcbd84_story.html. 

11 See wwv.whilchousc.gOv/thc-press-orncc/20I4/0i/l7/rcmnrks-prcsidcnt-rcvicw-signals- 
intclligcncc. 

12 "Report on the Telephone Records Program Conducted under Section 215 oHhc USA PATRIOT 
Act and on the Operations or the Foreign Intelligence Surveillance Court". 

13 Sec wvw.whitchousc.gov/Hic-pfc55-orGcc/2014/03/27/ract-shect-adminisiralion-s-proposal- 
cnding-scction-215-bulk-tclcphony-m. 

1J "Report on the Surveillance Program Operated Pursuant to Section 702 orthc FISA”, sec 

ww.pclob.gov/meelings-and-cvcnts/2014mcctingscvents/02-july-2014-public-inceting. 

15 Ibid., p. 98. 
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right to privacy to national security surveillance conducted in one country that 
might affect residents of another country is not “settled” among States parties to the 
International Covenant on Civil and Political Rights, a proposition that was said to 
be evidenced by the “ongoing spirited debate”. 16 

24. A parallel process of review has taken place within the United Kingdom. On 
10 June 2013, in response to allegations that Government Communications 
Headquarters had circumvented United Kingdom law by using the National Security 
Agency’s PRISM programme to access the content of communications that could 
not be accessed under domestic law, the Foreign Secretary made a statement in 
Parliament indicating that any data obtained from the United States involving 
United Kingdom nationals is “subject to proper United Kingdom statutory controls 
and safeguards”, including the relevant provisions of the Intelligence Services Act 
of 1994, the Human Rights Act of 1998 and the Regulation of Investigatory Powers 
Act of 2000. 17 

25. On 21 June 2013, the media reported on the existence of a separate programme 
operated by Government Communications Headquarters (“Tempora"), under which 
data interceptors were reportedly placed on fibre-optic cables running between the 
United Kingdom and (he United States to facilitate the interception of both metadata 
and content information. Whether existing legislation provides Government 
Communications Headquarters with the lawful authority to conduct such operations, 
and whether they conform to the right to privacy as guaranteed under article 8 of the 
European Convention on Human Rights, has been questioned within and outside the 
United Kingdom Parliament. 18 Subsequent disclosures have focused on the role of 
the Joint Threat Intelligence Group in Government Communications Headquarters. 
This agency is reported to have deployed a computer virus called Ambassador’s 
Reception for the purposes of online covert action. This virus is said to be able to 
encrypt itself and act as a “chameleon” imitating communications by other Internet 
users. 

26. Following a preliminary investigation into Government Communications 
Headquarters’ access to communications and content data, the Intelligence and 
Security Committee (a Parliamentary committee with responsibility for the 
oversight of the intelligence community)' 9 issued a statement on 17 July 2013. 
Having taken account of the legal framework governing information-sharing 
arrangements between Government Communications Headquarters and its overseas 
counterparts, the Committee concluded that no United Kingdom law had been 
violated and that Government Communications Headquarters had conformed to its 
statutory duties under the Intelligence Services Act of 1994. The Committee 
nevertheless concluded that further investigations were merited to consider whether 
the existing statutory framework governing access to private communications was 
adequate given the “complex interaction” among the Intelligence Services Act of 
1994, the Human Rights Act of 1998 and the Regulation of Investigatory Powers 
Act of 2000. On 17 October 2013, the Intelligence and Security Committee 


'* Ibid., p. 100. 

17 See www.gov.uk/Bovcrniiicm/specchcs/forcign-secrctnry-stalemciU-to-thc-housc-of-commons- 

gchq. 

1 * See www.iticguurdian.com/uk-ncws/20I3/oct/14/conscrvalivc-pccr-spying-gchq-survcillancc: and 
www.pubticalions.parliamcm.uk/pa/cm20l 314/cmliansrd/cm 13103 l/hall(c.\t/13103 IhOOO I .him. 

19 See http://isc.indcpcndcnt.gov.uk/. 
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announced that it would broaden the scope of its inquiry following concerns about 
the extent of intelligence service capabilities and the impact of their operations on 
the right to privacy. 20 

27. On 8 April 2014, the Court of Justice of the European Union released its 
judgement in the case of Digital Rights Ireland, in which it declared the European 
Union Data Retention Directive to be incompatible with the right to respect for 
private life and the right to the protection of personal data, both of which arc 
guaranteed under the Charter of Fundamental Rights of the European Union. 2 ' The 
Directive required communication service providers to retain traffic data so as to 
permit access by (he competent national authorities for the purpose of preventing, 
investigating, detecting and prosecuting serious crime, including terrorism, (n 
holding that the retention of, and access to, traffic data constituted a “particularly 
serious interference” with both rights, the Court of Justice of the European Union 
found that the Directive failed to satisfy the principle of proportionality. On 10 July 
2014, the United Kingdom Government introduced the Data Retention and 
Investigatory Powers Bill in response to the ruling. The Government characterized 
the Bill (now an Act) as a measure to "clarify” the nature and extent of obligations 
that can be imposed on telecommunications and Internet service providers based in 
the United Kingdom. 22 

C. Mass surveillance, counter-terrorism and the right to privacy 

1. The right to privacy under article 17 of the International Covenant on Civil and 
Political Rights 

28. Privacy can be defined as the presumption that individuals should have an area 
of personal autonomous development, interaction and liberty free from State 
intervention and excessive unsolicited intrusion by other uninvited individuals (see 
A/HRC/23/40, para. 22; and A/HRC/13/37, para. 11). The duty to respect the 
privacy and security of communications implies that individuals have the right to 
share information and ideas with one another without interference by the State (or a 
private actor), secure in the knowledge that their communications will reach and be 
read by the intended recipients alone. 21 The right to privacy also encompasses the 
right of individuals to know who holds information about them and how that 
information is used. 24 

29. Article 17 of the International Covenant on Civil and Political Rights is the 
most important legally binding treaty provision guaranteeing the right to privacy at 
the universal level. It provides that “no one shall be subjected to arbitrary or 
unlawful interference with his or her privacy, family, home and correspondence, nor 
to unlawful attacks on his or her honour and reputation”. It further provides that 

everyone has the right to the protection of the law against such interference or 
attacks’. Other international human rights instruments contain similar provisions; 


10 See ht(p://isc. independent.gov.uk/ncws-archivc/17octobcr20l 3. 

21 Court of Justice of the European Union. Judgment in Joined Cases C-293/12 and C-S94/12. 
Digital Rights Ireland and Seitlinger and Others , Judgment of 8 April 2014. 

22 Sec www.gav.uk/governmcnt/spccches/communicalions-data-and-iruerception. 

21 Human Rights Committee general comment No. 16, para. 8. 

24 Ibid., para. 10; sec A/1IRC/23/40, para. 22. 
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and laws at the regional and national levels also reflect the right of all people to 
respect for their private and family life, home and correspondence. 

30. The right to privacy is not, however, an absolute right. Once an individual is 
under suspicion and subject to formal investigation by intelligence or law 
enforcement agencies, that individual may be subjected to surveillance for entirely 
legitimate counter-terrorism and law enforcement purposes (see A/HRC/13/37, 
para. 13). Although article 17 of the Covenant does not contain a specific limitation 
clause outlining the circumstances in which interference with the right to privacy 
may be compatible with the Covenant, it is universally understood as permitting 
such measures providing that (a) they are authorized by domestic law that is 
accessible and precise and that conforms to the requirements of the Covenant, 25 
(b) they pursue a legitimate aim and (c) they meet the tests of necessity and 
proportionality. 26 

31. The realization (hat a large part of the world’s Internet traffic is at some point 
routed through the United States prompted a number of States to express concerns 
as to whether the right to privacy of their citizens had been violated by the PRISM 
programme. In December 2013, the General Assembly adopted resolution 68/167, 
on the right to privacy in the digital age, which was co-sponsored by 57 Member 
States and adopted without a vote. In that resolution, the Assembly affirmed that the 
right to privacy must be protected online, and called upon all States to review their 
procedures, practices and legislation related to communications surveillance, 
interception and collection of personal data, emphasizing the need for States to 
ensure the full and effective implementation of their obligations under international 
human rights law. 

32. In the same resolution, the General Assembly also mandated the Office of the 
United Nations High Commissioner for Human Rights to report to the Human 
Rights Council and the General Assembly on the protection and promotion of the 
right to privacy in the context of domestic and extraterritorial surveillance, and/or 
the interception of digital communications and the collection of personal data, 
including on a mass scale. In paragraph 47 of her report published on 30 June 2014 
(A/HRC/27/37), the High Commissioner concluded that international human rights 
law provided a clear and universal framework for the promotion and protection of 
the right to privacy, including in the context of domestic and extraterritorial 
surveillance, the interception of digital communications and the collection of 
personal data. She noted, however, that the practice of many States revealed a lack 
of adequate national legislation and/or enforcement, weak procedural safeguards 
and ineffective oversight, all of which had contributed to a lack of accountability for 
arbitrary or unlawful interference with the right to privacy. The High Commissioner 
emphasized that information was still emerging on the nature and extent of digital 
surveillance operations but expressed her concern at the “disturbing lack of 
governmental transparency associated with surveillance policies, laws and practices. 


M Human Rights Committee general comment No. 16, para. 3. 

16 Sec A/HRC/27/37. paras. 22-25, and the sources there cited: A/HRC/23/40, paras. 28 and 29: 
A/HRC/13/37, paras. 13-17; Siracusa Principles on the Limitation and Derogation Provisions in 
the International Covenant on Civil and Political Rights. F/CN.4/1985/4, annex; Human Rights 
Committee general comments Nos. 16, 27, 29. 34 and 31; Human Rights Committee. Van Hutsi 
v, Netherlands, Communication No. 903/2999, 2004; Madajferi v. Australia, Communication 
No. 1011/2001, 2004; Tnanen v. Australia, Communication No. 488/1992, para. 8.3; MG v. 
Germany, Communication No. 1482/2006, 2008; nnd CCPR/C/USA/CO/4. 




which hinders any effort to assess their coherence with international human rights 
law and to ensure accountability" (ibid., para. 4S). She called upon States to review 
their national law and practice for conformity with international human rights 
norms, and to make amendments, where necessary. She also called upon the 
international community to carry out further in-depth study into the issues (ibid., 
paras. 49 and 51). 

Counter-terrorism as a legitimate aim 

33. Unlike a number of the qualified rights protected by the Covenant, article 17 
docs not enumerate an exhaustive list of legitimate public policy objectives that may 
form the basis of a justification for interfering with the right to privacy. 
Nonetheless, the prevention, suppression and investigation of acts of terrorism 
clearly amount to a legitimate aim for the purposes of article 17. Terrorism can 
destabilize communities, threaten social and economic development, fracture the 
territorial integrity of States, and undermine international peace and security. Under 
article 6 of the Covenant, Slates are under a positive obligation to protect citizens 
and others within their jurisdiction against acts of terrorism. One aspect of this 
obligation is the duty to establish effective mechanisms for identifying potential 
terrorist threats before they have materialized. States discharge this duty through the 
gathering and analysis of relevant information by intelligence and law enforcement 
agencies (see A/HRC/20/14, para. 21). 

34. The enhanced capacity of States to monitor all Internet traffic is said to be of 
particular significance in the counter-terrorism context because communications via 
the Internet have played an important part in the financing and perpetration of acts 
of international terrorism; because the Internet has been used for the purpose of 
recruitment to terrorist organizations; and because the identification in advance of 
those involved in the planning or instigation of acts of terrorism may otherwise be 
hampered by intelligence limitations. Since terrorism is a global activity, the search 
for those involved must extend beyond national borders. The prevention and 
suppression of terrorism is thus a public interest imperative of the highest 
importance and may in principle form the basis of an arguable justification for mass 
surveillance of the Internet. 

Mass surveillance and the quality of law requirement 

35. Article 17 of the Covenant explicitly provides that everyone has the right to 
the protection of the law against unlawful or arbitrary interference with their 
privacy. This imports a “quality of law” requirement that imposes three conditions: 
(a) the measure must have some basis in domestic law; (b) the domestic law itself 
must be compatible with the rule of law and the requirements of the Covenant; and 
(c) the relevant provisions of domestic law must be accessible, clear and precise. An 
interference that is authorized by domestic law may nonetheless be "unlawful” 
and/or “arbitrary" for the purposes of article 17 if the relevant domestic legislation 
does not meet the core requirements of accessibility, specificity and foreseeability, 27 
or if domestic law otherwise fails to meet the standards of necessity and 
proportionality. 28 Accordingly, domestic law must contain provisions that ensure 
that intrusive surveillance powers arc tailored to specific legitimate aims (sec 


Human Rights Committee general comment No. 16, para, 3. 
Ibid., para, 8. 



A/HRC/13/37, para. 60; and A/HRC/27/37, para. 28), and afford effective 
safeguards against abuse. 29 Moreover, the exercise of executive discretion must be 
circumscribed with reasonable clarity by the applicable law or binding published 
guidelines. 30 

36. Accessibility requires not only that domestic law be published, but also that it 
meet a standard of clarity and precision sufficient to enable those affected to 
regulate their conduct with foresight of the circumstances in which intrusive 
surveillance may occur. In paragraph 8 of its general comment No. 16 on the right to 
privacy, the Human Rights Committee stressed that legislation authorizing 
interference with private communications “must specify in detail the precise 
circumstances in which such interference may be permitted”. Prior to the 
introduction of mass surveillance programmes outlined in the present report, this 
stipulation had always been understood as requiring domestic legislation to spell out 
clearly the conditions under which, and the procedures by which, any interference 
may be authorized; the categories of person whose communications may be 
intercepted; the limits on the duration of surveillance; and the procedures for the use 
and storage of the data collected. 25 The European Court of Human Rights has also 
stressed the need for clear detailed rules on the subject. 31 

37. Mass surveillance programmes pose a significant challenge to the legality 
requirements of article 17 of the Covenant, Where bulk access programmes are in 
operation, there arc no limits to the categories of persons who may be subject to 
surveillance, and no limits on its duration. These conditions cannot therefore be 
spelled out in legislation. The detailed legal and administrative frameworks for mass 
surveillance often remain classified, and little is still publicly known about the ways 
in which captured data are operationalized. Very Few States have so far enacted 
primary legislation explicitly authorizing such programmes. Instead, outdated 
domestic laws that were designed to deal with more rudimentary forms of 
surveillance have been applied to new digital technology without modification to 
reflect the vastly increased capabilities now employed by some States. Indeed, it has 
been suggested that certain States have “intentionally sought to apply older and 
weaker safeguard regimes to ever more sensitive information" (see A/HRC/13/37, 
para. 57). 

38. The Special Rapporteur considers that there is an urgent need for States to 
revise national laws regulating modern forms of surveillance to ensure that these 
practices are consistent with international human rights law. Domestic laws 
governing the interception of communications should be updated to reflect modern 
forms of digital surveillance that are far broader in scope, and involve far deeper 
penetration into the private sphere, than those envisaged when much of the existing 
domestic legislation was enacted. The absence of clear and up-to-date legislation 
creates an environment in which arbitrary interferences with the right to privacy can 
occur without commensurate safeguards. Explicit and detailed laws arc essential for 


CCPR/C/USA/CO/4. para, 22; Malone v. United Kingdom, Application No. 8G91/79, Judgment 
of 2 August 1981, paras. 67-68; and Weber and Saravia v. Germany, Application No. 54934/00, 
Judgment of 29 June 2006. 

A/HRC/27/37, para. 29; and Siracusa Principles on the I,imitation and Derogation Provisions in 
the International Covenant on Civil and Political Rights (see E/CN.4/1985/4, annex), paras. 16 
and 18 

Weber and Saravia Germany, Application No. 54934/00, Judgment 29 June 2006; Uzun v. 
Germany (2012) 54 HI 1RR 121 para. 35. 




ensuring legality and proportionality in this context. They are also an indispensable 
means of enabling individuals to foresee whether and in what circumstances their 
communications may be (he subject of surveillance. 

39. A public legislative process provides an opportunity for Governments to 
justify mass surveillance measures to the public. Open debate enables the public to 
appreciate the balance that is being struck between privacy and security (ibid., 
para. 56). A transparent law-making process should also identify the vulnerabilities 
inherent in digital communications systems, enabling users to make informed 
choices. This is not only a core ingredient of the requirement for legal certainty 
under article 17 of the Covenant; it is also a valuable means of ensuring effective 
public participation in a debate on a matter of national and international public 
interest (see A/HRC/27/37, para. 29; and A/HRC/14/46). In the view of the Special 
Rapporteur, where the privacy rights of the digital community as a whole are subject 
to systematic interference, nothing short of detailed and explicit authorization in 
primary legislation suffices to meet the principle of legality. 

40. By contrast, the use of delegated legislation (instruments enacted by the 
executive under delegated powers) has already permitted the adoption of secret legal 
frameworks for mass surveillance, inhibiting the ability of the legislature, the 
judiciary and the public to scrutinize the use of these new powers (see 
A/HRC/13/37, para. 54). Such provisions do not meet the quality of law 
requirements in article 17 of the Covenant because they are not sufficiently 
accessible to the public (see CCPR/C/USA/CO/4), While there may be legitimate 
public interest reasons for maintaining the secrecy of technical and operational 
specifications, these do not justify withholding from the public generic information 
about the nature and extent of a State’s Internet penetration. Without such 
information, it is impossible to assess the legality, necessity and proportionality of 
these measures. States should therefore be transparent about the use and scope of 
mass communications surveillance (see A/HRC/23/40, para. 91). 

4. Extraterritorial mass surveillance programmes 

41. Certain States have the technical capability to conduct mass surveillance of 
communications between individuals not resident within their jurisdiction, and have 
thus implemented surveillance arrangements that have extraterritorial effect. Some 
of these activities are physically conducted on the territory of the Stale concerned 
and therefore engage the principles of territorial jurisdiction under the Covenant. 
This is the case not only where State agents place data interceptors on fibre-optic 
cables travelling through their jurisdiction, but also where a State exercises 
regulatory authority over the telecommunications or Internet service providers that 
physically control the data (A/HRC/27/37, para. 34). In either case, human rights 
protections must be extended to those whose privacy is being interfered with, 
whether or not they arc physically located in the country in which the service 
provider is incorporated. The same is true where legislation on mandatory data 
retention imposes obligations on service providers located within a State’s territorial 
or legal jurisdiction. Even where States penetrate infrastructure located wholly 
outside their territorial jurisdiction the relevant authorities nevertheless remain 
bound by the State’s obligations under the Covenant (ibid., paras. 32-35 and the 
sources cited therein). 
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42. Extraterritorial surveillance operations pose unique challenges for the 
application of the “quality of law’’ requirements in article 17 of the Covenant. 
Domestic legislation governing the interception of external (international) 
communications often affords less protection than comparable provisions protecting 
purely domestic communications. 32 Of even greater concern, some States (including 
the United States) continue to permit asymmetrical protection regimes for nationals 
and non-nationals. This difference of treatment affects all digital communications 
since messages arc often routed through servers located in other jurisdictions. 
However, it has particularly significant ramifications for the penetration of cloud- 
based computing. 33 

43. Either form of differential treatment is incompatible with the principle of 
non-discrimination in article 26 of the Covenant, a principle that is also inherent in 
the very notion of proportionality. 34 Moreover, the use of mass surveillance 
programmes to intercept communications of those located in other jurisdictions 
raises serious questions about the accessibility and foreseeability of the law 
governing the interference with privacy rights, and the inability of individuals to 
know that they might be subject to foreign surveillance or to interception of 
communications in foreign jurisdictions. The Special Rapporteur considers that 
States arc legally bound to afford the same protection to nationals and 
non-nationals, and to those within and outside their jurisdiction. 

5. International cooperation between intelligence agencies 

44. Similar concerns arise in relation to international intelligence-sharing 
arrangements. The absence of laws to regulate information-sharing agreements 
between States has left the way open for intelligence agencies to enter into classified 
bilateral and multilateral arrangements that are beyond the supervision of any 
independent authority (sec A/HRC/13/37). information concerning an individual’s 
communications may be shared with foreign intelligence agencies without the 
protection of any publicly accessible legal framework and without adequate (or any) 
safeguards. Following a wide process of consultation, the High Commissioner for 
Human Rights recently found credible evidence that some Governments have 
systematically routed data collection and analytical tasks through jurisdictions with 
weaker safeguards for privacy (see A/HRC/27/37, para. 30). Such practices make 
the operation of the surveillance regime unforeseeable for those affected by it and 
are therefore incompatible with article 17 of the Covenant. 


32 In her report on privacy in the digital age the High Commissioner identified a number orsucli 
provisions: in the United States, the Foreign Intelligence Surveillance Act, sect. 1881(a); in the 
United Kingdom, the Regulation of Investigatory Powers Act of2000, scct,8(4); in New Zealand 
the Government Security Bureau Act of 2003 sect. ISA; in Australia the Intelligence Services 
Act scct.9; and in Canada the Notional Defence Act. sccl.273.64(l) (sec A/HRC/27/37. para, 35, 
note 30). 

33 European Parliament Directorate General Tor Internal Policies and Casper Bowden, "The US 
surveillance programmes and their impact on HU citizens’ fundamental rights”, 2013. 

33 The Human Rights Committee has also emphasized the importance of "measures to ensure that 
any interference with (he right to privacy complies with the principles oflcgality, 
proportionality and necessity, regardless of the nationality or location of individuals whose 
communications are under direct surveillance”, CCPR/C/USA/CO/4, para. 22 (a). 




Safeguards and supervision 

45. One of Ihc core protections afforded by article 17 is that covert surveillance 
systems must be attended by adequate procedural safeguards to protect against 
abuse. 2 '’ These safeguards may take a variety of forms, but generally include 
independent prior authorization and/or subsequent independent review. Best practice 
requires the involvement of the executive, the legislature and the judiciary, as well 
as independent civilian oversight (see A/HRC/27/37). The absence of adequate 
safeguards can lead to a lack of accountability for arbitrary or unlawful intrusions 
on the right to Internet privacy (ibid.). 

46. Where targeted surveillance programmes arc in operation, many States make 
provision for prior judicial authorization. Judicial involvement that meets 
international standards is an important safeguard, although there is evidence that in 
some jurisdictions the degree and effectiveness of such scrutiny has been 
circumscribed by judicial deference to the executive (ibid., para. 38). In other 
States, such as the United Kingdom, warrants of interception directed at particular 
targets arc granted by government ministers without prior judicial authority. This is 
said to be justified on the basis that ministers are democratically accountable to the 
electorate. The Executive’s use of these powers is then subject to review by an 
independent Interception of Communications Commissioner, and individuals can 
also bring complaints to a judicial body, the Investigatory Powers Tribunal, which 
has authority to consider classified information in closed proceedings. 

47. In the context of targeted surveillance, whichever method of prior 
authorization is adopted (judicial or executive), there is at least an opportunity for 
ex ante review of the necessity and proportionality of a measure of intrusive 
surveillance by reference to the particular circumstances of the case and the 
individual or organization whose communications are to be intercepted. Neither of 
these opportunities exists in the context of mass surveillance schemes since they do 
not depend on individual suspicion. Ex ante review is thus limited to authorizing the 
continuation of the scheme as a whole, rather than its application to a particular 
individual. The Special Rapporteur considers that those States using mass 
surveillance technology must establish strong independent oversight bodies that arc 
adequately resourced and mandated to conduct ex ante review of the use of intrusive 
surveillance techniques against the requirements of legality, necessity and 
proportionality in article 17 of the Covenant (A/HRC/13/37, para. 62). 

48. The other procedural dimension of article 17 is the requirement for ex post 
facto review of intrusive surveillance measures. Some States provide for an 
independent reviewer to monitor the operation of surveillance legislation by 
analysing the manner and extent of its use and the justification therefor. Such 
reviews should always incorporate an analysis of the compatibility of State practice 
with the requirements of the Covenant. 

49. In addition to this type of general overview. States are under a specific 
obligation to provide a remedy to individuals whose Covenant rights have arguably 
been violated. Article 2, paragraph 3(b), of the Covenant requires States parties to 
ensure that any person claiming a remedy has an enforceable right to have his or her 
claim determined by a competent domestic judicial, administrative or legislative 
authority. In order to render this right effective, domestic law must provide an 
independent mechanism capable of conducting a thorough and impartial review, 
with access to all relevant material and attended by adequate due process 
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guarantees, which has power to grant a binding remedy {including, where 
appropriate, an order for the cessation of surveillance or the destruction of the 
product) (see A/HRC/14/46; and A/HRC/27/37, para. 39). 

50. In order to invoke the right to an effective remedy, it is generally necessary for 
an individual to establish that he or she has been the victim of a violation. In the 
context of secret surveillance measures, this requirement can be difficult or 
impossible to meet. Very few States have provisions in place requiring ex post 
notification of surveillance to the suspect. The European Court of Human Rights 
has, accordingly, relaxed the requirement for individuals to prove that they have 
been the subject of secret surveillance. It has drawn a distinction between 
complaints directed towards the existence of a regime that is alleged to fall short of 
the requirements of the European Convention on Human Rights, and complaints 
concerning specific instances of unlawful activity by the State. In the former 
situation, the Court has been prepared to examine the impugned provisions on their 
face, 35 whereas in the latter situation, it has generally required applicants to show a 

reasonable likelihood” that they have been the subject of unlawful surveillance. 36 
In the context of mass surveillance regimes, the Special Rapporteur considers that 
any Internet user should have standing to challenge the legality, necessity and 
proportionality of the measures at issue. 

The necessity and proportionality of mass surveillance programmes 

51. It is incumbent upon States to demonstrate that any interference with the right 
to privacy under article 17 of the Covenant is a necessary means to achieving a 
legitimate aim. This requires that there must be a rational connection between the 
means employed and the aim sought to be achieved. It also requires that the measure 
chosen be “the least intrusive instrument among those which might achieve the 
desired result” (see CCPR/C/2I/Rev.l/Add.9; and A/HRC/13/37, para. 60). The 
related principle of proportionality involves balancing the extent of the intrusion 
into Internet privacy rights against the specific benefit accruing to investigations 
undertaken by a public authority in the public interest. However, there are limits to 
the extent of permissible interference with a Covenant right. As the Human Rights 
Committee has emphasized, “in no case may the restrictions be applied or invoked 
in a manner that would impair the essence of a Covenant right”. 37 In the context of 
covert surveillance, the Committee has therefore stressed that any decision to allow 
interference with communications must be taken by the authority designated by law 
“on a case-by-case basis”. 38 The proportionality of any interference with the right to 
privacy should therefore be judged on the particular circumstances of the individual 
case. 39 

52. None of these principles sits comfortably with the use of mass surveillance 
technology by States. The technical ability to run vast data collection and analysis 
programmes undoubtedly offers an additional means by which to pursue counter¬ 
terrorism and law enforcement investigations. But an assessment of the 


33 Klass v. Germany (1979-80) 2 KHRR 214. 

3ft Halford v. United Kin S dom (1997) 24 EIIRR 523. 

37 Human Rights Committee general comments Nos. 27 and 31. 

3li Human Rights Committee genera! comment No. 16, para, 8. 

39 Human Rights Committee general comment No. 16, para, 4, Van Hulst v. The Netherlands , 
Communication No. 90a/l999, 2004, para 7.3, Toonen v. Australia Communication 
No. 488/1992, para. 8.3. 
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proportionality of these programmes must also take account of the collateral damage 
to collective privacy rights. Mass data collection programmes appear to offend 
against the requirement that intelligence agencies must select the measure that is 
least intrusive on human rights (unless relevant States are in a position to 
demonstrate that nothing less than blanket access to all Internet-based 
communication is sufficient to protect against the threat of terrorism and other 
serious crime). Since there is no opportunity for an individualized proportionality 
assessment to be undertaken prior to these measures being employed, such 
programmes also appear to undermine the very essence of the right to privacy. They 
exclude altogether the “case-by-case” analysis that the Human Rights Committee 
has regarded as essential, and they may thus be deemed to be arbitrary, even if they 
serve a legitimate aim and have been adopted on the basis of an accessible legal 
regime (see A/HRC/27/37, para. 25). The Special Rapporteur, accordingly, 
concludes that such programmes can be compatible with article 17 of the Covenant 
only if relevant States are in a position to justify as proportionate the systematic 
interference with the Internet privacy rights of a potentially unlimited number of 
innocent people in any part of the world. 40 

8. Mandatory retention legislation and the automated mining of commanications 
data held by telecommunications and Internet service providers 

53. Mass surveillance programmes are not confined lo the interception of 
communications content. Digital communications generate large amounts of 
transactional data. These communications data (or metadata) include personal 
information on individuals, their location and online activities. Many States have 
adopted legislation compelling telecommunications and Internet service providers to 
collect and preserve communications data in order to make them available for 
subsequent analysis. Such laws typically require service providers lo furnish State 
authorities with Internet protocol allocations, enabling the user of a particular 
Internet protocol address at any given time to be identified. The capture of 
communications data has become an increasingly valuable surveillance technique 
for States. Communications data arc easily stored and searched, and can be used to 
compile profiles of individuals that are just as privacy-sensitive as the content of 
communications (see A/HRC/27/37, para. 19). By combining and aggregating 
information derived from communications data, it is possible to identify an 
individual’s location, associations and activities (sec A/HRC/23/40, para, i 5). In the 
absence of special safeguards, there is virtually no secret dimension of a person’s 
private life that would withstand close metadata analysis.' Automated data-mining 
thus has a particularly corrosive effect on privacy. 

54. In many Stales, a wide range of public bodies have access to communications 
data, for a wide variety of purposes, often without judicial authorization or 
meaningful independent oversight. In the United Kingdom, for example, more than 
200 agencies are authorized to seek communications data under the Regulation of 
Investigatory Powers Act of 2000, 4 ' and there were 514,608 requests by public 


40 See A/HRC/27/37. para. 25, where the High Commissioner for Human Rights observed: "(111 
will noi be enough that the measures ore targeted to find certain needles in a haystack: the 
proper measure is the impact of the measures on the haystack, relative to the harm threatened; 
namely whether the measure is necessary and proportionate.” 

41 The list or agencies authorized to seek communications data includes tax authorities and local 
government ugencics. and may be extended by delegated legislation (executive order). 
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authorities for communications data in 2013 alone. 42 Courts have for some time 
recognized that the release of metadata to a public authority constitutes an 
interference with the right to privacy, and the Court of Justice of the European 
Union recently held that the retention of metadata relating to a person’s private life 
and communications is, in itself, an interference with the right, 43 (with the grant of 
access to retained metadata for the purpose of analysis constituting a further and 
distinct interference). 44 In reaching this conclusion, the Court of Justice of the 
European Union emphasized that communications metadata may allow “very precise 
conclusions to be drawn concerning the private lives of the persons whose data has 
been retained”. 45 

55. Applying the approach adopted by the Court of Justice of the European Union, 
it follows that the collection and retention of communications data constitute an 
interference with the right to privacy, whether or not the data are subsequently 
accessed or analysed by a public authority. Neither the capture of communications 
data under mandatory data retention legislation, nor its subsequent disclosure to 
(and analysis by) State authorities, requires a prior suspicion directed at any 
particular individual or organization. The Special Rapporteur therefore shares the 
reservations expressed by the High Commissioner as to the necessity and 
proportionality of mandatory data retention laws (see A/HRC/27/37, para. 26). 

9. Purpose specification 

56. Many States lack “purpose specification” provisions restricting information 
gathered for one purpose from being used for other unrelated governmental 
objectives. As a result, data that were ostensibly collected for national security 
purposes may be shared between intelligence agencies, law enforcement agencies 
and other State entities, including tax authorities, local councils and licensing 
bodies. 46 National security and law enforcement agencies are typically excluded 
from provisions of data protection legislation that limit the sharing of personal data. 
As a result, it may be difficult for individuals to foresee when and by which State 
agency they might be subjected to surveillance. This “purpose creep" risks violating 
article 17 of the Covenant, not only because relevant laws lack foreseeability, but 
also because surveillance measures that may be necessary and proportionate for one 
legitimate aim may not be so for the purposes of another (ibid., para. 27). The 
Special Rapporteur therefore endorses the recommendation of his predecessor that 
States must be obliged to provide a legal basis for the reuse of personal information, 
in accordance with human rights principles (see A/HRC/13/37, paras. 50 and 66). 
This is particularly important where information is shared across borders or between 
States. 


42 See www.intclligcnceconimissioncrs.eom/. 

43 Court of Justice of the European Union, Judgment in Joined Cases C-293/12 and C-594/12, 
Digital Rights Ireland and Seiitinger and Others, Judgment of S April 2014, para. 34, 

44 Ibid., para. 35. 

45 Ibid., paras. 26, 27 and 37. 

46 For an analysis or the ways in which such purpose creep has occurred in the United Kingdom, see 
www.whatdotheyknow.com/rcqucst/12749l/rcspo ns c/315758/attach/html/2/Summoy%20of%20 
Counscts%20advicc.pdr.html. 
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10. The private sector 

57. States increasingly rely on the private sector to facilitate digital surveillance. 
This is not confined to the enactment of mandatory data retention legislation. 
Corporates have also been directly compiicit in operationalizing bulk access 
technology through the design of communications infrastructure that facilitates mass 
surveillance. Telecommunications and Internet service providers have been required 
to incorporate vulnerabilities into their technologies to ensure that they are wiretap- 
ready. The High Commissioner for Human Rights has characterized these practices 
as “a delegation of law enforcement and quasi-judicial responsibilities to Internet 
intermediaries under the guise of self-regulation and cooperation" (see 
A/HRC/27/37, para. 42). The Special Rapporteur concurs with this assessment. In 
order to ensure that they do not become compiicit in human rights violations, 
service providers should ensure that their operations comply with the Guiding 
Principles on Business and Human Rights, endorsed by the Human Rights Council 
in 2011 (ibid., paras. 43-46). 


IV. Conclusions and recommendations 

58. States’ obligations under article 17 of the International Covenant on Civil 
and Political Rights include the obligation to respect the privacy and security of 
digital communications. This implies in principle that individuals have the 
right to share information and ideas with one another without interference by 
the State, secure in the knowledge that their communication will reach and be 
read by the intended recipients alone. Measures that interfere with this right 
must by authorized by domestic law that is accessible and precise and that 
conforms with the requirements of the Covenant. They most also pursue a 
legitimate aim and meet the tests of necessity and proportionality. 

59. The prevention and suppression of terrorism is a public interest 
imperative of the highest importance and may in principle form the basis of an 
arguable justification for mass surveillance of the Internet. However, the 
technical reach of the programmes currently in operation is so wide that they 
could be compatible with article 17 of the Covenant only if relevant States are 
in a position to justify as proportionate the systematic interference with the 
Internet privacy rights of a potentially unlimited number of innocent people 
located in any part of the world. Bulk access technology is indiscriminately 
corrosive of online privacy and impinges on the very essence or the right 
guaranteed by article 17. In the absence of a formal derogation from States’ 
obligations under the Covenant, these programmes pose a direct and ongoing 
challenge to an established norm of international law. 

60. The Special Rapporteur concurs with the High Commissioner for Human 
Rights that there is an urgent need for States using this technology to revise and 
update national legislation to ensure consistency with international human 
rights law. Not only is this a requirement of article 17, but it also provides an 
important opportunity for informed debate that can raise public awareness and 
enable individuals to make informed choices. Where the privacy rights of the 
entire digital community are at stake, nothing short of detailed and explicit 
primary legislation should suffice. Appropriate restrictions should be imposed 
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on the use that can be made of captured data, requiring relevant public 
authorities to provide a legal basis for the reuse of personal information. 

61. States should establish strong and independent oversight bodies that are 
adequately resourced and mandated to conduct ex ante review, considering 
applications for authorization not only against the requirements of domestic 
law, but also against the necessity and proportionality requirements of the 
Covenant. In addition, individuals should have the right to seek an effective 
remedy for any alleged violation of their online privacy rights. This requires a 
means by which affected individuals can submit a complaint to an independent 
mechanism that is capable of conducting a thorough and impartial review, with 
access to all relevant material and attended by adequate due process 
guarantees. Accountability mechanisms can take a variety of forms, but must 
have the power to order a binding remedy. States should not impose standing 
requirements that undermine the right to an effective remedy. 

62. The Special Rapporteur concurs with the High Commissioner for Human 
Rights that where States penetrate infrastructure located outside their 
territorial jurisdiction, they remain bound by their obligations under the 
Covenant. Moreover, article 26 of the Covenant prohibits discrimination on 
gronnds of, inter alia, nationality and citizenship. The Special Rapporteur thus 
considers that States are legally obliged to afford the same privacy protection 
for nationals and non-nationals and for those within and outside their 
jurisdiction. Asymmetrical privacy protection regimes are a dear violation of 
the requirements of the Covenant. 

63. The Special Rapporteur calls upon all States that currently operate mass 
digital surveillance technology to provide a detailed and evidence-based public 
justification for the systematic interference with the privacy rights of the online 
community by reference to the requirements of article 17 of the Covenant. 
States should be transparent about the nature and extent of their Internet 
penetration, its methodology and its justification, and should provide a detailed 
public account of the tangible benefits that accrue from its use. 

64. The Special Rapporteur concurs with his predecessor (see A/HRC/13/37, 
para. 19) and with the former Special Rapporteur on the promotion and 
protection of the right to freedom of expression and opinion (see A/HRC/23/40, 
para. 98) that the Human Rights Committee should develop and adopt a new 
general comment on the right to online privacy, which would reflect 
developments in the surveillance of digital communications that have taken 
place since general comment 16 was adopted in 1988. 
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EXECUTI VE SUMMARY 


This Briefing note provides the UBE Committee with background and contextual 
information on PRISM/FISA/NS A activities and US surveillance programmes, and their 
specific impact on EU citizens* fundamental rights, including privacy and data protection. 


Prior to the PRISM scandal, European media underestimated this aspect, apparently 
oblivious to the fact that the surveillance activity was primarily directed at the rest-of-the- 
world, and was not targeted at US citizens. The note argues that the scope of surveillance 
under the Foreign Intelligence Surveillance Act of 1978 Amendments Act of 2008 (FAA) has 
very strong implications on EU data sovereignty and the protection of its citizens’ rights. 


The first section provides a historical account of US surveillance programmes, 
showing that the US authorities have continuously disregarded the human right to privacy 
of non-Americans. The analysis of various surveillance programmes (Echelon, PRISM) and 
US national security legislation (FISA, PATRIOT and FAA) clearly indicates that surveillance 
activities by the US authorities are conducted without taking into account the rights of non- 
US citizens and residents. In particular, the scope of FAA creates a power of mass- 
surveillance specifically targeted at the data of non-US persons located outside the US, 
including data processed by ’Cloud computing 1 , which eludes EU Data Protection regulation.' 


The second section gives an overview of the main legal gaps, loopholes and 
controversies of these programmes and their differing consequences for the 
rights of American and EU citizens. The section unravels the legal provisions governing 
US surveillance programmes and further uncertainties in their application, such as: 

- serious limitations to the Fourth Amendment for US citizens 

- specific powers over communications and personal data of "non-US persons" 

- absence of any cognizable privacy rights for “non-US persons" under FISA 


The section also shows that the accelerating and already widespread use of Cloud 
computing further undermines data protection for EU citizens, and that a review of some of 
the existing and proposed mechanisms that have been put in place to protect EU citizens’ 
rights after data export, actually function as loopholes. 


Finally, some strategic options for the European Parliament are developed, and 
related recommendations are suggested in order to improve future EU regulation and to 
provide effective safeguards for protection for EU citizens' rights. 
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912. 

INTRODUCTION 

Background 


This Briefing note aims at providing the LIBE Committee with background and contextual 
information on PRISM/FISA/NSA activities and US surveillance programmes and their 
impact on EU citizens’ fundamental rights, including privacy and data protection. 

On June 5 the Washington Post and The Guardian published a secret order made under 
s-215 of the PATRIOT Act requiring the Verizon telephone company to give the NSA details 
of all US domestic and international phone calls, and "on an ongoing basis”. On June 6 lh the 
two newspapers revealed the existence of an NSA programme codenamed PRISM that 
accessed data from leading brands of US Internet companies. By the end of the day a 
statement from Adm. Clapper (Director of NSA) officially acknowledged the PRISM 
programme and that it relied on powers under the FISA Amendments Act (FAA) 2008 s.702 
(aka §1881 a). On June 9 th Edward Snowden voluntarily disclosed his identity and a film 
interview with him was released. 

In the European Parliament resolution of 4 July 2013 on the US National Security Agency 
surveillance programme, MEPs expressed serious concern over PRISM and other 
surveillance programmes and strongly condemned spying on EU official representatives and 
called on the US authorities to provide them with full information on these allegations 
without further delay. Inquiries by the Commission 1 , Art.29 Working Party 2 , and a few MS 
Parliaments are also in progress. 


The pro blem of transnational mass surveillance and democracy 3 

Snowden s revelations about PRISM show that Cyber mass-surveillance at the transnational 
level induces systemic breaches of fundamental rights. These breaches lead us to question 
the scale of transnational mass surveillance and its implications for our democracies. 

"Our government in its very nature, and our open society in all its instinct, 
under the Constitution and the Bill of Rights automatically outlaws intelligence 
organizations of the kind that have developed in police states" (Allen Dulles, igeS) 4 


"There's been spying for years, there’s been surveillance for years, and so 
forth, I m not going to pass judgement on that, it’s the nature of our society” 

(Eric Schmidt, Executive chairman of Google, 2013) 


These two quotations are distinct in lime by 50 years. They differ in the answers but 
address the same central question: how far can democratic societies continue to exist in 
their very nature, if intelligence activities include massive surveillance of populations? For 
Eric Schmidt and according to most of the media reports in the world, the nature of society 


Comm ' ssion er - Reding, Viviane (2013), LEiiSLL O the Attorney General . Ref. Ares (2013)1935546 - 
10/06/2013, Brussels, 10 June 2013 

2 ArUcle 29 Working Party, Letter from (he C ha irman lp_Mr$ Redino reoardino the PRISM program is" 1 August 

3 Preface by Prof.Didier Bigo 

4 Dulles, Allen Welsh (1963), The Craft of Intelligence, New York: Harper&Row, p.257. 
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has changed. Technologies of telecommunication, including mobile phones, Internet, 
satellites and more generally all data which can be digitalised and integrated into platforms, 
have given the possibilities of gathering unprecedented amount of data, to keep them, to 
organise them, to search them. If the technologies exist, then they have to be used: “it is 
not possible to go against the flow". Therefore it is not a surprise to discover that 
programmes run by intelligence services use these techniques at their maximum 
possibilities and in secrecy. The assumption is that if everyone else with these technical 
capabilities uses them, then we should too. If not, it would be naivety or even worse: a 
defeat endangering the national security of a country by letting another country benefit 
from the possibilities opened by these technologies. 

However, should we have to live with this extension of espionage to massive surveillance of 
populations and accept it as “a fact"? Fortunately, totalitarian regimes have more or less 
disappeared before the full development of theses capacities. Today, in democratic 
regimes, when these technologies are used, they are limited on purpose and are mainly 
centred on antiterrorism collaboration, in order to prevent attempts of attacks. According to 
Intelligence Services worldwide, these technologies are not endangering civil liberties; they 
are the best way to protect the citizen from global terrorism. Intelligence services screen 
suspicious behaviours and exchange of information occurs at the international level. Only 
real suspects are, in principle, under surveillance. From this perspective, far from being a 
"shame", the revelations of programmes like PRISM could be seen as a proof of a good 
level of collaboration, which has eventually to be enhanced in the future against numerous 
forms of violence. 


In front of this "recital" given by the most important authorities of the different intelligence 
services and the antiterrorism agencies in the US, in the UK, in France, and at the EU level, 
it is critical to discuss the supposedly new nature of our societies. The impact of 
technological transformations in democratic societies, how to use these technologies as 
resources for both information exchange and competition over information (a key element 
of a globalised world), what are the rights of the different governments in processing them: 
these are the core questions. 

As stated by Allen Dulles above, justifications given by intelligence services work in favour 
of a police state and against the very nature of an open society living in democratic 
regimes. Proponents of an open society insist that, against the previous trend, technologies 
ought not to drive human actions; they have to be used in reasonable ways and under the 
Rule of Law. The mass scaling has to be contained. Constitutional provisions have to be 
applied, and the presumption of innocence is applicable for all human beings (no! only 
citizens). If suspicions exist, they have to be related to certain forms of crime, and not 
marginal behaviours or life styles. Hence, what is at stake here is not the mechanisms by 
which antiterrorism laws and activities have to be regulated at the transatlantic level, even 
if it is a subset of the question, it is not even the question of espionage activities between 
different governments. It is the question of the nature, the scale, and the depth of 
surveillance that can be tolerated in and between democracies. 

Snowden's revelations highlight numerous breaches of fundamental rights. This affects in 
priority all the persons whose data have been extracted via surveillance of communications, 
digital cables or cloud computing technologies, as soon as they are under a category of 
suspicion, or of some interest for foreign intelligence purposes. However, all these persons 
are not protected in the same way, especially if they are not US citizens. The EU citizen is 
therefore particularly fragile in this configuration connecting US intelligence 
services, private companies that provide services at the global level and the 
ownership they can exercise over their data, It is clear that if EU citizens do not have 
the same level of protections as the US citizens, because of fhe practices of the US 
intelligence services and the lack of effective protections, they will become the first victims 
of these systems. Freedom of thought, opinion, expression and of the press are cardinal 
values that have to be preserved. Any citizen of (he EU has the right to have a private life, 


7 



Policy Department C; Citizens' rights and Constitutional Affairs 


i.e, a life which is not fully under the surveillance of any state apparatus. The investigative 
eyes of any government have to be strongly reminded of distinctions between private and 
public activities, between what is a crime and what is simply a different life-style. By 
gathering massive data on life-styles in order to elaborate patterns and profiles concerning 
political attitudes and economic choices, PRISM seems to have allowed an unprecedented 
scale and depth in intelligence gathering, which goes beyond counter-terrorism and beyond 
espionage activities carried out by liberal regimes in the past. This may lead towards an 
illegal form of Total Information Awareness where data of millions of people are subject to 
collection and manipulation by the NSA. 



This note wants to assess this question of the craft of intelligence and its necessary limits in 
democracy and between them. As we will see, through the documents delivered by 
Snowden, the scale of the PRISM programme is global; its depth reaches the digital data of 
large groups of populations and breaches the fundamental rights of large groups of 
populations, especially EU citizens. The EU institutions have therefore the right and duty to 
examine this emergence of cyber mass-surveillance and how it affects the fundamental 
rights of the EU citizen abroad and at home. 


Privacy gove rnance: EU/ US competing models 

A careful analysis of US privacy laws compared to the EU Data Protection framework shows 
that the former allows few practical options for the individual to live their lives with self- 
determination over their personal data. However a core effect of Data Protection law is that 
if data is copied from one computer to another, then providing the right legal conditions for 
transfer exist, the individual cannot object on the grounds that their privacy risk increases 
through every such proliferation of "their" data 5 This holds true if the data is copied onto a 
thousand machines in one organization, or spread onward to a thousand organisations, or 
to a different legal regime in a Third Country. The individual cannot stop this once they lose 
possession of their data, whereas for example if the data was “intellectual property", then a 
license to reproduce the data would be necessary by permission. We are all the authors of 
our lives, and it seems increasingly anomalous that Internet companies lay claim to 
property rights in the patterns of data minutely recording our thoughts and behaviour, yet 
ask the people who produce this data to sacrifice their autonomy and take privacy on trust. 

The EU Data Protection framework in theory is categorically better than the US for privacy, 
but in practice it is hard to find any real-world Internet services that implement DP 
principles by design, conveniently and securely. 

Privacy governance around the world has evolved around two competing models. Europe 
made some rights of individuals inalienable and assigned responsibilities to Data Controller 
organizations, whereas in the United States companies inserted waivers of rights into 
Terms and Conditions 0 contracts allowing exploitation of data in exhaustive ways (known as 
the 'Notice-and-Choice" principle). 

The PRISM crisis arose directly from the emerging dominance over the last decade of "free" 
services operated from remote warehouses full of computer servers, by companies 
predominantly based in US jurisdiction, that has become known as Cloud computing. To 

explain this relationship we must explore details of the US framework of national security 
law. 


* Hondius. Frits W (1975), Emerging data protection in Europe. North-Holland Pub. Co. 
cf. the documentary “Terms and Conditions May Apply' (2013, USA) dir. Cullen Hotback. 
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It is striking that since the first reports of “warrantless wiretapping" in the last decade, and 
until quite recently in the PRISM-relaled revelations, European media have covered US 
surveillance controversies as if these were purely parochial arguments about US civil 
liberties, apparently oblivious that the surveillance activity was directed at the rest-of- 
the-world. 

This note aims to document this under-appreciated aspect. It will show that the scope of 
surveillance conducted under a change in the FISA law in 2008 extended its scope beyond 
interception of communications to include any data in public cloud computing as well. This 
has very strong implications for the EU’s continued sovereignty over data and the 
protection of its citizens rights. The aim is here to provide a guide to how surveillance of 
Internet communications by the US government developed, and how this affects the human 
right to privacy, integrating historical, technical, and policy analysis from the perspective of 
the individual EU citizen 7 . The Note will therefore cover the following: 


- (I) An account of US foreign surveillance history and current known state 

{!!) An overview of the main legal controversies both in US terms, and the effects 
and consequences for EU citizens’ rights 

(III) Strategic options for the European Parliament and recommendations 


7 New stories based on Snowden's material were breaking throughout the drafting of this Note and whilst every 
effort has been made to ensure accuracy, it is possible that furlher revelations could change the interpretations 
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1. H! STORI CAL BACKGROUND OF US SURVEI LLANCE 

KEY FINDINGS 

A historical account of US various surveillance programmes (precursors to Echelon, 
PRISM, etc.) and US legislation in the field of surveillance (FISA and FAA) shows 
that the US has continuously disregarded the fundamental rights of non-US 
citizens. 


• In Particular, the scope of FAA coupled with expressly 'political' definitions of what 
constitutes 'foreign intelligence information’ creates a power of mass- 
surveillance specifically targeted at the data of non-US persons located 
outside the US, which eludes effective conlroi by current and proposed EU Data 
Protection regulation. 


A historical account of US surveillance programmes provides the context for their 
interpretation as the latest phase of a system of US exceptionalism, with origins in World 
War II. These programmes constitute the greatest contemporary challenge to data 
protection, because they incorporated arbitrary discriminatory standards of treatment 
strictly according to nationality and geopolitical alliances, which are secret and incompatible 
with the rule of law under EU structures. 

1.1. World War II and the origins of the UKUSA treaties 

In the 1970s there were the first disclosures of the extent of Allied success in WWIi 
cryptanalysis. The world discovered the secret history of Bletchley Park (aka Station X), 
Churchill’s signals intelligence headquarters. The story of post-war secret intelligence 
partnerships at the international level is intertwined with the personal trajectory of Alan 
Turing, a great mathematician and co-founder of computer science, who was critical to the 
effort to design automated machines which could feasibly solve ciphers generated by 
machine, such as Enigma (used for many Nazi Germany communications). 

Alan Turing travelled to the US in 1942 to supervise US Navy mass-production of the 
decryption machines (called bombes 1 ) for the Atlantic war, and to review work on a new 
scrambler telephone at Bell Laboratories to be used for communications between Heads of 
Government. Unfortunately Turing was not equipped with any letters of authority, so he 
was detained by US immigration as suspicious until rescued by UK officials in New York. 
What was initially supposed to be a two-week trip turned into months, as no precedent 
existed to grant even a foreign ally security clearance to the laboratories he was supposed 
to visit. There followed several months of fraught UK diplomacy and turf wars between the 
US Navy and Army, since the latter had no “need-to-know" about Ultra (the name given to 
intelligence produced from decryption at Bletchley). The UK wanted as few people as 
possible in on the secret, and the disharmony thus experienced inside the US military 
security hierarchies became known as “the Turing Affair”. 

These were the origins of the post-war secret intelligence partnership between the US and 
UK as first parties, Canada/Australia/New Zealand as second parties, and other nations 
with lesser access as third parties. The treaty is named UKUSA, and we know the details 
above about its genesis because in 2010 the US National Security Agency declassified the 
unredacted text of UKUSA treaties 0 up until the 1950s with related correspondence (the 


B UKUSA Agreement Release 1940-1956 Early Pap.eisJ&ncaini ng US-UK Aoreement - 1940-194 4 NSA/CSS 


10 




The US surveillance programmes and their impact on EU citizens’ fundamen 


ifr 


current text is secret). GCHQ 9 did not declassify much in comparison, although the occasion 
was bided as joint exercise. 

The purpose of the UKUSA treaties was to establish defined areas of technical co¬ 
operation and avoid conflicts. However, no general “no spy" clause appears in the 
versions published up until the 1950s, but expressions of amity comparable to 
public treaties. It is not known whether any comprehensive secret “no spy" agreement 
exists today between the UK and US, and neither has ever given legislative or executive 
comment on the matter. 


1 .2. ECHELON: the UKUSA communications surveillance nexus 

From the founding of the US National Security Agency (NSA) in 1952 throughout the Cold 
War, both the UK and US vastly expanded their signal intelligence capacities, collecting 
from undersea cables at landing points’ 0 , satellites intercepting terrestrial microwave 
relays, and arrays of antennae usually sited in military bases and embassies. The evolution 
and nature of these capabilities were documented from open source research in two 
reports to the European institutions culminating in the Parliament's inquiry into ECHELON 
in 2000. ECHELON was in fact a codeword for one particular surveillance system, but 
became in common usage a synecdoche for the entire UKUSA communications surveillance 
nexus. The last meeting the EP inquiry committee was on September 10, 2001. The 
Committee recommended to the European Parliament that citizens of EU member states 
use cryptography in their communications to protect their privacy, because 
economic espionage with ECHELON had obviously been conducted by the US intelligence 
agencies. 


1.3. 1975-1 978: Watergate and the Church Committee 

After the US was convulsed by the Watergate scandal culminating in the resignation of 
Richard Nixon, Senator Frank Church led a Congressional committee of inquiry into abuses 
of power by law-enforcement and intelligence agencies which had conducted illegal 
domestic wire-tapping of political and civic leaders under presidential authority, and 
contrary to the Fourth Amendment of the US constitution which protects privacy against 
unreasonable searches without a particular warrant, issued on “probable cause" (meaning 
evidence of a 50% likelihood of criminality). 

The Church inquiry reported on the question of whether the Fourth Amendment restricts 
the mass-trawling and collection of international communications, which they discovered 
had been secretly conducted since the 1940s on telegrams 12 . The inquiry canvassed that 
inadvertent collection of Americans' data transmitted internationally was 
tolerable, if procedures were made for “minimization" of erroneous unwarranted access 
(and mistakes not used prejudicially against Americans). 


Government Communications Head-Quarters, the UK national cryptologic and information national security 
surveillance organisation, the descendent organisation from Bletchley Park. 

This practice started with the earliest cables for telegraphy in the 19°’ century and was a crucial aspect of 
Zimmerman Telegram affair which was influential in persuading America to join WW1, See: Desai Anuj C (2007) 

Wir0S: T b e Ppsl 0fficg 3nd Ihe Birth O f Communication s Privacy Stanford Law Review. 60 
g iAN L. REV, 553 (2007). 

\l interception Capabilities 2000) and EuroParl ECHELON (2001) - reports by Duncan Campbell. 

No formal authority for the SHAMROCK collection (or sister MINARET trawling) programme existed but at the 

^°nnn? m , e , n S / e< ^?. S !^J ape ° f al1 cal ? ,es was de,ivered b y courier every day to the NSA. See Snider, Britt L. 
(1999). Unlm sky SHA MROCK^. Begalfg.ci ions frojn ihe Chur chlCommiltee's Invesiigar j on of nsa . 
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This idea was codified into the first Foreign intelligence Surveillance Act of 1978 
(FISA), which regulated the interception of international (and domestic) "foreign 
intelligence information” from telecommunications carriers. Collection of data by any nation 
from outside its territory is literally lawless and not restricted by any explicit international 
agreements. 


1.4. The post-9/ 11 context: extension of intelligence powers 

After the terrorist attacks of September 11 lh 2001, privacy and data protection has been 
deeply challenged by exceptional measures taken in the name of security and the fight 
against terrorism. 

The USA PATRIOT Act of 2001 was enacted by the US Congress on October 26, 2001, and 
its primary effect was to greatly extend law enforcement agencies' powers for gathering 
domestic intelligence inside the US. The revised Foreign Intelligence Surveillance 
Amendment Act of 2008 (FAA) 13 created a power of mass-surveillance specifically 
targeted at the data of non-US persons located outside the US. These aspects and their 
implications for EU citizens will be analysed in the following section (Section 2). 

Numerous new surveillance programmes and modalities were further suggested to 
President Bush by NSA Director Gen. Hayden, without explicit authorization under statute, 
and approval was nevertheless given. Those programmes were retroactively deemed lawful 
in secret memoranda prepared by a relatively junior legal’ 4 official, under the Authorisation 
to Use Military Force (AUMF) for the war in Afghanistan and associated War on Terror 
operations. 


Amongst these programmes was one codenamed Stellar Wind which involved placing fibre- 
optic cable splitters in major Internet switching centres, and triaging the enormous 
volumes of traffic in real-time with a small high-performance scanning computer (known as 
a deep-packet inspection box), which would send data filtered by this means back to the 
NSA. An AT&T technical supervisor in the San Francisco office was asked to assist in 
constructing such a facility ("Room 641A”) and was concerned that this activity manifestly 
broke US Constitutional protections, because the cable carried domestic as well as 
international traffic. He took his story with documentation to the New York Times, which did 
not publish the story for a year, until 2005 after the re-election of President Bush. 

Other whistle-blowers from the NSA, CIA and FBI emerged with tales of illegal mass- 
surveillance via mobile phones, the Internet and satellites, and even revealed that phone 
calls of Barack Obama 10 (he was then Senator) and Supreme Court judges had been 
tapped. The controversy was exacerbated because two years before, a former National 
Security Adviser 17 had proposed a research programme for Total Information Awareness - 
T.I.A., a massive system of surveillance of all digital data, processed with advanced 
artificial intelligence algorithms to detect terrorist plots. Immediate adverse media 
commentary prompted the US Congress to de-fund research into T.I A., but rumours 
persisted that it had been absorbed into an intelligence “black budget". 


US Congress (2008), Eac eign Intelligence Surv eillance Act of 1978 Amendments Acl of 20 Q 8 ■}22 Stal 2436 
Public Law 110-261, July 10, 2008. 

” John Yoo. who similarly gave a secret opinion that water-boarding was not torture and thus permissible. 

If New Y °rk Times, 6uih_L.eis_LLS^Spv.on Callers Without Courts . Risen J, Lichtblau E, December 16 2005 

Huffmgton Post, Ry^Tice^aush-_Ej^JMlist[eM3Wex,..Clajgiji_NSA_QKl.ered Wireta p Of Ba rack Obama In 2004, 
2 U June 201 o, 

,7 Admiral John Poindexter, convicted in the Iran/Contra affair of the 1980s and pardoned by President Reagan. 
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When the “warrantless wiretapping" allegations surfaced in a series of press reports from 
The New York Times, The Los Angeles Times, and The Wall Street Journal, the resonance 
with the supposedly cancelled T.I.A project intensified the level of public unease. 


1.5. Edward Snowden’s revelations and PRISM 

On June 5 The Washington Post and The Guardian published a secret order made under 
s.215 of the PATRIOT Act requiring the Verizon telephone company to give the NSA details 
of all US domestic and international phone calls, and “on an ongoing basis". On June 6 ,h 
the two newspapers revealed the existence of an NSA programme codenamed PRISM, 
which accessed data from leading brands of US Internet companies. By the end of the day 
a statement from Adm.Clapper (Director of NSA) officially acknowledged the PRISM 
programme and that it relied on powers under the FISA Amendment 2008 s.1881a/702. On 
June 9 1 Edward Snowden voluntarily disclosed his identity and a film interview with him 
was released. 

The primary publication was in three newspapers: The Guardian, The Washington Post, and 
Der Spiegel. Four journalists have played a central role in obtaining, analysing' and 
interpreting this material for the public: Barton Gellman, Laura Poitras, Jacob Appelbaum 
and Gienn Greenwald. They were joined by The Guardian (US edition), the New York Times 
in conjunction with ProPublica after the UK government insisted on destruction of The 
Guardian’s copy of the Snowden material in their London offices, under the supervision of 
GCHQ . 

What can be referred to as the 'PRISM scandal’ revealed a number of surveillance 
programmes, including: 

1.5.1 "Upstream” 


The slides published from the Snowden material feature references to "Upstream” collection 
programmes by the NSA adumbrated by various codewords. Data is copied from both 
public and private networks to the NSA from international fibre-optic cables at landing 
points, and from central exchanges which switch Internet traffic between the major 
carriers, through agreements negotiated with (or legal orders served on) the operating 
companies (and probably also by intercepting cables on the seabed 19 when necessary). 

1.5.2 XKeyscore 

The XKeyscore system was described in slides 20 (dated 2008 21 ) published by The Guardian 
on the 31 s of July. It is an “exploitation system/analytic framework", which enables 
searching a “3 day rolling buffer" of "full take" data stored at 150 global sites on 700 
database servers. The system integrates data collected 22 from US embassy sites, foreign 
satellite and microwave transmissions (i.e. the system formerly known as ECHELON) and 
the "upstream" sources above. 

The system indexes e-mail addresses, file names, IP addresses and port numbers, cookies, 
webmail and chat usernames and buddylists, phone numbers, and metadata from web 


H is outside the scope of (his report to give a full analysis of what has been revealed, but in what follows it is 
assumed that the slrdes and documents are authentic, and no serious suggestions have been made to the 
contrary. 

r-r.T, h r-?^,' StenCe US submarines specially equipped for intercepting undersea cables was outlined in Ihe 2000 EF 
ECHELON report cf. "Ivy Bells' 

21 ia rLoom / w_ajJdZMer.a_Qlj¥£Z201_3_/jiiJZ.3_1 / n.s.^xRey socte-programm e- f ulfcjjmsen l a.l ion 

A t 0 . fr . advertisement was posted by a defence contractor in July 2013 indicating the programme is still active 
jmp^Zlh£W.€elUOQmi.article/in dex/24768J/whals.xkevsrnrf. 
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browsing sessions (including words typed into search engines and locations visited on 
Google Maps). The distinctive advantage of the system is that it enables an analyst to 
discover “strong selectors” (search parameters which identify or can be used to extract 
data precisely about a target), and to look for “anomalous events" such as someone “using 
encryption" or "searching for suspicious stuff”. 


The analyst can use the result of these index searches to "simply pull content from the site 
as required". This system of unified search allows retrospective trawling through 3 days (as 
of 2008) of a much greater volume of data than is feasible to copy back to the NSA. 

The system can also do Persona Session Collection" which means that an "anomalous 
event" potentially characteristic of a particular target can be used to trigger automatic 
collection of associated data, without knowledge of a “strong selector". It is also possible to 
find “all the exploitable machines in country X" by matching the fingerprints of 
configurations which show up in the data streams captured, with NSA’s database of known 
software vulnerabilities. The slides also say it is possible to find all Excel spreadsheets “with 
MAC addresses coming out of Iraq" 23 . 

Slide 17 is remarkable because it contained the first intimations of systemic compromise of 
encryption systems 2 * (see BULLRUN below). 

1.5.3 BULLRUN 

BULLRUN is the codename for a NSA programme for the last decade for an "aggressive 
multi-pronged effort to break into widely used encryption technologies", revealed in a joint 
Guardian /New York Times story on September 1 st . This programme has caused the 
greatest shock amongst the Internet technical security community of all the Snowden 
material so far, and frantic efforts are underway worldwide to assess which systems might 
be vulnerable, and to upgrade or change keys, ciphers and systems, not least because 
adversaries in hostile countries will now be trying to discover any backdoor mechanisms 
previously only known by the NSA. 


The programme budget is $250m per annum, and may use some of the following methods: 
collaboration with vendors of IT security products and software, mathematical cryptanalysis 
and “side-channel 1 ' attacks, forging of public-key certificates, infiltrating and influencing 
technical bodies towards adopting insecure standards, and likely use of coercive legal 
orders to compel introduction of backdoors". It is important to stress that no evidence has 
emerged (yet) that the fundamental cipher algorithms in common use have been broken 
mathematically, however over the past few years doubts have grown about vulnerabilities 
in the complex “protocols” used to set-up and ensure compatibility amongst the software in 
common use. 

FISA 702 may require a service provider to "immediately provide the government with all 
information, facilities, or assistance necessary to accomplish the acquisition" of foreign 
intelligence information, and thus on its face could compel disclosure of cryptographic keys, 


This seems anomalous because ostensibly Microsoft stopped incorporating the MAC address in the GUID (Global 
Unique Identifier - a way of generating a unique document index number) with Office 2000 and MAC addresses 
are not correlated to a particular country (unless somehow the NSA has obtained a comprehensive database or 
built one somehow specially for Iraq or is able to monitor and collect WiFi signals at lonq ranqe and/or 
systematically). 

?". the VPN startups in country X, and give me the data so I can decrypt and discover the users’ - a 
VPN (Virtual Private Network) is an 'encrypted tunnel" between the user's computer and a VPN provider so 
Internet traffic notionally appears to originate from the VPN provider rather than the user, for privacy and security 
reasons. ' 

” The corresponding codename of (he similar GCHQ cryptographic penetration programme is EDGEHILL, curiously 
both names of battles from each country's civil war, and is outside the scope of this Note. 

JlLt p;//www . thS9ua xdiML£pjT) /wpr1d/2Q13/5ep/Q5/n sa-gchq-encrvplion-cotfes-securitv 
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including the SSL keys used to secure data-in-transit by major search engines, social 
networks, webmail portals, and Cloud services in general. It is not yet known whether the 
power has been used in this way. 
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2. NSA PROGRAMMES AND RELATED LEGI SLATi ON: 
CONTROVERSI ES, GAPS AND LOOPHOLES AND 
I MPLI CATI ONS FOR EU Cl Tl ZENS 


KEY FI NDI NGS 

• The complexity of inter-related US legislation pertaining to 'foreign intelligence 
information', and its interpretations by secret courts and executive legal 
memoranda, has led to unlawful practices affecting both US citizens and non-US 
citizens. 

• The consequences of this legal uncertainty, and lack of Fourth Amendment 
protection for non-US citizens, means that no privacy rights for non-Americans 
are recognized by the US authorities under FISA 

• The accelerating and already widespread use of Cloud Computing further 
undermines data protection for EU citizens. 

• A review of the mechanisms that have been put in place in the EU for data export to 
protect EU citizens' rights shows that they actually function as loopholes. 


When analysing known US surveillance programmes and related legislation from a 
Fundamental Rights perspective, the legal ’grey areas' fall into two categories, which 
constantly interact 27 : 

- a lack of legal certainty resulting in privacy invasions and other potential abuses and 
malpractices inside the US, through ostensibly unintended effects on American 
citizens and legal residents; 

the intent of the US FISA (and PATRIOT) laws to acquire “foreign intelligence 
information', concerning people who are not American citizens or legal residents. 


2.1. Legal gaps and uncertainties of US privacy law: implications 
for US citizens and residents 


2.1.1 The Third Party Doctrine and limitations to the Fourth Amendment 

In two US cases in 1976 and 1979 the legal doctrine was established that for personal data 
entrusted to, or necessary to use a service provided by, a "third party” such as a bank or 
telephone company, there was no reasonable expectation of privacy, and therefore no 
warrant was required by the Fourth. Amendment, which protects privacy against 
unreasonable searches without a particular warrant, issued on “probable cause" (meaning 
evidence of a 50% likelihood of criminality). Consequently such business records as credit- 
card transactions, bank statements, and itemized phone bills can be obtained by law 


37 Forgang, Jonathan D., (2009). 'The R ight of the Pe ople": T he NSA . th e FISA Amend ments Act of 2008. a nd 
Foreign J. qte l liqence S vij-V. eillance of Americans Overseas . Fordham Law Review, Volume 78, Issue 1, Article 6 
2009. 


16 





The US surveillance programmes and their impact on EU citizens’ fundam 


enforcement authorities through administrative procedures authorized by the law 
enforcement agency rather than an independent judge, and no “probable cause" has to be 
evidenced. 

This doctrine has been subject to continuous criticism throughout the development of 
mobile communications which track individuals' location, Internet services which record 
website browsing and search-engine activity, and social networks in which merely the 
structure and dynamics of social interaction reveal intimate 26 details of private life 29 . 
Obviously these conditions could not have been foreseen by courts in the 1970s, yet every 
challenge so far to overturn the doctrine has been unsuccessful. 

Such privacy concerns were increased by s.215 of the PATRIOT Act 2001, that attracted 
considerable controversy. It allows security authorities to obtain “tangible” business records 
from companies under a secret judicial order. Although secret non-judicial orders to obtain 
“non-content" data (i.e. “metadata”) were already available under a procedure called a 
'National Security Letter 1 , s.215 is applicable to any kind of “tangible" data held by a great 
variety of private-sector businesses. 

After the first revelations about the PRISM programme, Gen. Alexander (Director of the 
NS A) confirmed over two public hearings of Congressional intelligence review committees 
that the NSA collects (both domestic and international) telephone call metadata from all 
major carriers and maintains a database of all such calls for five years 30 . By the NSA's own 
account it uses this data for the sole purpose of deciding whether there is a “reasonable 
articulable suspicion” of a connection to a terrorist investigation. The database is searched 
for whether a candidate target telephone number is within “three hops” (i.e. when there 
exists a “chain” of calls sometime over a 5 year period) to a nexus of numbers previously 
associated with terrorism. 



2.1.2 CDRs and the 'Relevance Test’ 

So far, the greatest legislative controversy in the US about Snowden’s revelations is not in 
fact about PRISM, but about the indiscriminate blanket collection of all telephone metadata 
(CDRs - call-detail-records), which appears to exceed the terms of the PATRIOT statute. 
Data can only be acquired under s.215 in the first place if it meets the standard that it 
must be "relevant” to an authorised investigation. The PATRIOT Act was amended in 2006 
to include the relevance standard, with the intention of limiting the collection of data 3 ', but 
it appears to have been interpreted as a justification for massive data collection. 

The rationale behind this collection is therefore questionable: how is it possible to justify 
collection of the entire database in the first place, on the basis of establishing that a 
particular suspect's number has a 3-hop connection to terrorism? As expressed succinctly 


Agarwal, A., Rambow, O. & Bhardwaj, N. (2009) Predicting Interests of People on Online Social Networks, CSE 
2009: International Conference on Computational Science and Engineering. 

Mislove, A., Viswanath, B,, Gummadi, K.P, & Druschel. P. You are who you know: inferring user profiles in online 
social networks, Proceedings of the Third ACM International Conference on Web Search and Data Mininq ACM 
2010, pp. 251-260. 

30 The fc l g . vy . YofK T»me$ revea le d.on 1st September , from a different source than Snowden that the company AT&T 
has retained records of all long-dislance and international calls since 19B7. and provides these records to US Drug 
Enforcement Agency investigations under a secret programme codenamed HEMISPHERE. Retention of such 
records in the EU, beyond the 2-year maximum specified in the Data Retention Directive 2006, would be illegal 
under the e-Privacy 2002 Directive (and earlier 1998 “ISDN’ Directive) requirement for such data to erased or 
made anonymous when any legitimate business purpose has expired. 

31 According to Rep. Sensenbrenner, Patriot Act Architect Critic iz es NSA's D a ta Collection. NPR August 20th 2013. 
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by one advocate: "they were conducting suspicion-less searches to obtain the suspicion the 
FISA court required to conduct searches" 32 . 

Problems (hat emerged from FISA were left to the interpretation (in secret proceedings) of 
the Foreign Intelligence Surveillance Court (FISC and the higher Review court FISCR) 
whose judges are appointed solely by the Chief Justice of the Supreme Court. It appears 
that the FISA courts agree with the government’s argument that it is common in 
investigations for some indefinitely large corpus of records to be considered “relevant", in 
order to discover the actual evidence. Some official declassifications of the secret FISC(R) 
Opinions are in progress, but have not so far explained this logical anomaly. 


2.1.3. 'Direct Access’ to data-centres granted for surveillance purposes? 

The companies named in the PRISM slides issued prompt denials of "direct access" to their 
datacentres, mentioned in the “marketing" slides that revealed PRISM’s existence. Their 
position was that they were simply complying with a mandatory court order, and they had 
never heard of the PRISM codename (which is not surprising since this was an NSA 
codeword for a Top Secret programme). Microsoft asserted that they only responded to 
requests referencing specific account identifiers, and Google and Facebook denied they had 
“black boxes" stationed in their networks giving “direct access”. The companies are 
constramed by the secrecy provisions of s.702. on pain of contempt or even espionage 
charges . Google and Microsoft are now suing the government for permission to publish a 
breakdown of the number of persons affected by FISA orders. 

However there is no substantive inconsistency between the carefully wordsmithed (and 
apparently co-ordinated 34 ) company denials and the reports of PRISM. The phrase “direct 
access" was likely intended to distinguish this modality from “upstream" collection (see 
above), not necessarily implying a literal capability to extract data without the company's 
knowledge. However, such literal “direct access" is not precluded by the 702 statute, and it 
may be that this has already occurred with some other companies, or may in future be 
permitted by the FISC, 

A critical further development resulted from a keen observation by The New York Times 35 
on August 8 lh that in the targeting procedures published on June 20 th , the “selectors" used 
to specify the information to be accessed under 702 could include arbitrary search terms. 
This ought not to be surprising from a plain reading of the statute, but it emphasized that 
Americans' (and of course non-Americans') privacy could be implicated in arbitrary trawls 
through a mass of data, rather than access being confined to account identifiers judged 
50% likely to be non-American. A further story disclosed 36 that at the government’s 
request in 2011 the FISA court reversed an earlier ruling and thenceforth permitted 
arbitrary search terms even if these included targeting factors characteristic of Americans. 


52 htlDS://www.eff.o rg/dpppli 
court 


.d- previously- se cret-fisa- 


”. h{tp:i f /vyww,the9 .va£iilarL.CQnYlfigtm. olo.qv/2013/seD/11/vahoo-ceo-rnave r -iai[-nsa-surveillance 

The phrasing of statements from Google and Facebook have many concordances which slrongly sugqest they 
are derived from a common text. 1 

” AUP : / fw\yw . nyt i rn es, com / 2 013f08/08/ US/ broad er- Sift ino -of-d a t a- ah rnarl. is-sea n ■ hv- 
n s a,html? p a g ewan l e d= !& h p 

35 , htlp://www , wa .ShinglflnposLjafflV.poliUcs /federal qovernmenl/reoort-surveillance-court-ruling-allowed-nsa- 
5earclbJ?Mom£S.U.Qz£aiail72jn3/.09ig8Z4dSc 8bb8-18c0-11e3-80 a c-96205cacb4fia story Mmi 


18 



The US surveillance programmes and their impact on EU citizens' fundame 




Thus it appears that the theoretical protections, which in law existed only for Americans, 
have been very substantially undermined 37 by successively expansive government requests 
to the court. 


2.1.4 Intelligence Agencies’ 'Black Budget’: scale and costs of US capabilities 

On August 31 51 , The Washington Post published details from the secret ("black") budget 38 of 
the US intelligence community, which amounted to $50bn per annum, together with a 
breakdown of expenditure into various categories. It was reported that the US had spent 
$500bn on secret intelligence since 9/11. The NSA’s budget is about $10bn per annum, but 
it surprised commentators that the CIA’s budget has rapidly grown to $15bn, exceeding 
that of the NSA. 


2.2. Situation of non-US citizens and residents (non ’USPERs’) 

It is striking that so far in the evolution of the ‘Snowden affair', domestic US political 
commentary has almost exclusively referred to the rights of Americans. This is not a 
rhetorical trope and is meant literally - no reciprocity ought to be assumed 39 (in law or 
popular discourse) which extends rights further 40 . The rights of non-Americans have 
scarcely been mentioned in the US media 41 or legislature, it is even more surprising that 
careful analysis of the FISA 702 provisions clearly indicates that there exist two different 
regimes of data processing and protection: one for US citizens and residents (“USPERs”), 
another one without any protection whatsoever for non-US citizens and residents f’non- 
USPERs"). 


2.2.1 The political definitions of 'foreign intelligence information’ 

The FISA definition of “foreign intelligence information" has been amended several times to 
include specific and explicit categories for e.g, money laundering, terrorism, weapons of 
m ass-dest met ion, but has always included two limbs which seem almost unlimited in 
scope. When the terms are unwound it includes 42 : 

information with respect to a foreign-based political organization or foreign territory 
that relates to, and if concerning a United States person is necessary to the 
conduct of the foreign affairs of Ihe United States, (emphasis added) 

This definition is of such generality that from the perspective of a non-American it appears 
any data of assistance to US foreign policy is eligible, including expressly political 
surveillance over ordinary lawful democratic activities. 


37 Cloud, Morgan (2005), A Lidera l. Hfl . use . D i v i ded : How the Warr en-Court Dismantled the Fourth Amendment Ohio 
Stale Journal of Criminal Law, Vol 3:33 2005, 


”* ccesse^frilL| Wa5 ^ in ^ 0 ^ Q5 i' CP m / Ja C irW/naliQnal ' S e C ' Jrl ! V/bla . k ' blJ ^ gel '' ,iUmmarV ~ f 


Lorradmo, Elizabeth A., (1989), Fordham Law Review, Ih e_Eo.uflh Amendment Overseas: Is Extrate rritorial 
Project i on Of Fore ig n Na tional s Going Too Far? Volume 57. Issue 4. Article 4. January, 1989. 

Cole, David, (2003), Georgetown Law: The Scholarly Commons, Are Foreign Nationals Entitled to Ihe Sa me 
Constitutional Riohls As Citizens'? 25 T. Jefferson L. Rev. 367-388. 

■K enneth R oll] (Dir, of Human Rights Watch) 4th September 2013: “...recognize the privacy rights of non- 
Americans outside the United Stales'. 

IlcnilCPHUn./.v^n, . hllD./ZW 
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2.2.2. Specific powers over communications of non-US persons 


To end the public controversy 43 over “warrantless wiretapping" of Americans, the US 
Congress enacted 44 the interim Protect America Act (PAA) in 2007, which amended FISA 
1978, and created a new power targeted at the communications of non-US persons located 
outside the territory of the US (i.e. the 95% of the rest-of-the-world). The most healed 
political difficulty was over whether telecommunications companies had broken statute law 
regulating the privacy of their subscribers by co-operating. Depending on the contested 
legitimacy of the use of the Authorization for Use of Military Force (AUMF) to effect 
surveillance, which had impinged on Americans, the companies were potentially liable for 
billions of dollars of damages. The telecommunications companies and the Internet service 
providers industry were adamant that complete civil immunity was their price for future co¬ 
operation. It is here critical to underline that this controversy was about the effects on the 
privacy of Americans, and that the surveillance of foreigners outside the US, through their 
communications routed to or via the US, was an assumed fait accompli and national 
prerogative 45 . 


2.2.3. The Fourth Amendment does not apply to non-USPERs outside the US 

The connection between the controversy over the s.215 PATRIOT Act power and the use of 
the FISA 702 power in the PRISM programme can now be explained. The database of 5 
years of details of domestic and international calls was used to establish a counter-terrorist 
justification (according to the "three hops" principle). A second database was then checked 
of a directory the NSA maintains of telephone numbers believed to belong to Americans. If 
that check indicated the number was probably that of an American, then the contents 
of that telephone call could be listened to with any further authorisation, under the FISA 
702 law. Otherwise, if the number seemed probably that of an American, a further 
particular warrant for the interception would have to be obtained (under a different section 
of FISA), justifying the intrusion to a much higher legal standard, and with reference to the 
circumstances of the individual case. 

However a close reading of s.215 shows that an alternative purpose (other than a 
connection to terrorism) is "to obtain foreign intelligence information not concerning a 
United States person 1 ’ 46 . From a non-US perspective this may be an important point which 
has not so far featured in any of the analysis made in the US, nor is it clear how this 
provision would interact with the already tangled skein of contested legality. However it is a 
further illustration of US legislation which discriminates between the protections 
afforded by the Constitution to US citizens, and everybody else. 

Some remarkable interviews have been given by former NSA Director Gen. Hayden, in 
which he stressed that “the Fourth Amendment - that prohibits unreasonable searches and 
seizures and requires any warrant to be judicially sanctioned and supported by probable 
cause - is not an international treaty" 47 , and that the US enjoys a "home field advantage" of 
untrammelled access to foreign communications routed via US territory, or foreign data 
stored there. 


° Bloom, Stephanie Cooper (2009), Whal Really Is at Slake wit h the FISA Amendments An of 70 0 8 and Ideas f or 
BJlvrfi_Sy r .vg i ll anc e.^etarni, Public Interest Law Journal Vol 15:269. 

“ Congressional Research Service (2007), P.L. 110-55, the Protect America Act of 2007: Modifications to the 
Foreign Intelligence Surveillance Act, August 23. 2007. 

1* Congressional Research Service (2007), EL-11 0-55. the Protect America Acl of 2007: Modifications m the 
Foreign Intelligence Surveill ance Act. August 23. 2007 and Congressional Research Service - Liu Edward C 
(2013), BsaulhfiCizaA tipn o f the F<$A Amen dments Ac t. 7-5700, R42725, January 2. 2013. 

htlP://www. law, cornell.edu/uscode/text/50/1561 
* 7 _CB S Ne ws 30lh June 2013; for further discussion see YOUNG (2003) Op.cit. 
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These statements sit uncomfortably with speeches and statements made by US State 
Department officials prior to 2012 at fora including the Council of Europe's “Octopus" 
conference on Cybercrime, and the annual International Conference of Privacy and Data 
Protection Commissioners. These statements lauded the protections afforded by the Fourth 
Amendment 40 , and since they were directed at an international audience to provide re¬ 
assurance about America's respect for privacy, in retrospect they can only be construed as 
deceptive 49 . The author publicly challenged one representative in 2012 to state 
categorically that the Fourth Amendment applied to non-US persons (located outside the 
US), and they fell silent. 



2.2.4. Cloud computing risks for non-US persons 

The interim Protect America Act of 2007 mentioned above was set to expire shortly before 
the Presidential election of 2008, and its scope was limited to interception of telephony and 
Internet access providers. Candidate-in-waiting Obama gave his approval to a bipartisan 
agreement to put PAA and its immunities for telecommunications companies on a 
permanent basis with the FISA Amendments Act 2008, which was enacted in July 2008. 

When FAA was introduced, it contained an extra three words that apparently went 
unnoticed and unremarked by anyone 50 . By introducing "remote computing services" (a 
term defined in ECPA 1986 dealing with law enforcement access to stored 
communications), the scope was dramatically widened from Internet 
communications and telephony to include Cloud computing. 

Cloud computing can be defined in general terms as the distributed processing of data on 
remotely located computers accessed through the Internet. From 2007 Internet industry 
marketing evangelized the benefits of Cloud computing to business, governments and 
policy-makers, beginning with Google and then rapidly followed by Microsoft and others, 
becoming a new business software sector. 

In 2012 the LI BE Committee commissioned a briefing Note on "Fighting Cybercrime and 
Protecting Privacy in the Cloud” from the Centre for European Policy Studies (CEPS) and 
the Centre d'Etudes sur les Conflits, Liberte et Securite (CCLS), to which the author was 
invited to contribute 51 . Sections of the Note clearly asserted that Cloud computing and 
related US regulations presented an unprecedented threat to EU data sovereignty. 

The Note specifically underlined 52 the following: 

• (Cloud providers) cannot fulfil any of the privacy principles on which Safe Harbour is 
founded. This was never satisfactorily resolved by the Commission before the 
agreement was hastily concluded over the objections of European DPAs. As a result 


“ See: Medina, M. Isabel, <2008) Indiana Law Journal, Expl oring the Use of the Word "Cilizen" in Wr it ings on the 
Fourth Amendment Volume 83, Issue 4, Article 14, January, 2008. 

In U.S. Ambassador to the EU (2012), Remarks bv William E Kennard . Forum Europe's 3rd Annual European 
Data Protection and Privacy Conference, December 4. 2012, the assurances given regarding criminal law do not 
apply to FISA, which is unmentioned, see similarly: US Slale Department (2012), 

50 For discussion of RCS under ECPA see: 


ess to orivale- 


Pell, Stephanie K. (2012), 

sector data in lhe_ Uniled St ales. International Data Privacy Law, 2012, Vol. 2, No. 4. 

5 ' Bigo Didier, Boufet Gertjan, Bowden Caspar. Carrera Sergio, Jeandesboz Julien. Scherrer Amandine (2012), 
fig hting cyber cr . io ig_ajid_BLOle clinq Privacy in the cloud . Study for the European Parliament, PE 462.509. 

Similar strong warnings were given by Hoboken, J.V.J., Arnbak. A.M.. Van Eijk, N.A.N.M (20121 . Cloud 
C . 0 . mputing in Higher Education and . R e sea rc h Ins tit utions and the USA Patriot Acl . IVIR, Institute for Information 
Law, University of Amsterdam, November 2012 (English Translation). See also warnings of FAA incompatibility 
with ECHR in 2010: LoConte, Jessica (2010), EI SA^Amendmenls Act 2008: Protecting Americans bv Monitor ing 
Inter pal iQO . a l Commu fl.ie_ atiops--t _s.il Reasonab le?. Pace International Law Review Online Companion 1-1-2010. 
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many US cloud providers advertise Safe Harbour certification with insupportable 
claims that this legalizes transfers of EU data into US clouds, and since 2009 several 
have altered their self-certification filings to claim the oxymoronic status of Safe- 
Harbour-as-a-Processor. The Article 29 Data Protection Working Party (WP29) have 
clarified that this is insufficient in their recent opinion 

• Cloud providers are transnational companies subject to conflicts of international 
public law. Which law they choose to obey will be governed by the penalties 
applicable and exigencies of the situation, and in practice the predominant 
allegiances of the company management. So far, almost all the attention on such 
conflicts has been focussed on the US PATRIOT Act, but there has been virtually no 
discussion of the implications of the US Foreign intelligence Surveillance 
Amendment Act of 2008. §1881a of FAA for the first time created a power of mass- 
surveillance specifically targeted at the data of non-US persons located outside the 
US, which applies to Cloud computing. Although all of the constituent definitions had 
been defined in earlier statutes, the conjunction of all of these elements was 

new .the most significant change escaped any comment or public debate 

altogether. The scope of surveillance was extended beyond interception of 
communications, to include any data in public cloud computing as well. This change 
occurred merely by incorporating "remote computing services" into the definition of 
an "electronic communication service provider” 

• ...very strong implications on EU data sovereignty and the protection of its citizens' 
rights. The implications for EU Fundamental Rights flow from the definition of 

foreign intelligence information”, which includes information with respect to a 
foreign-bas ed political organization or foreign territory that relates to the conduct of 
the foreign aff a lrs_of. the United .States. In other words, it is lawful in the US to 
conduct purely political surveillance on foreigners’ data accessible in US Clouds. The 
root problem is that cloud computing breaks the forty year old legal model for 
international data transfers. The primary desideratum would be a comprehensive 
international treaty guaranteeing full reciprocity of rights, but otherwise exceptions 
(“derogations”) can be recognized in particular circumstances providing there are 
safeguards appropriate to the specific situation. Cloud computing breaks the golden 
rule that “the exception must not become the rule". Once data is transferred into a 
Cloud, sovereignty is surrendered. In summary, it is hard to avoid the conclusion 
that the EU is not addressing properly an irrevocable loss of data sovereignty, and 
allowing errors made during the Safe Harbour negotiations of 2000 to be 
consolidated, not corrected. 

• Particular attention should be given to US law that authorizes the surveillance of 
Cloud data of non-US residents. The EP should ask for further enquiries into the US 
FISA Amendments Act, the status of the 4th Amendment with respect to 
NONUSPERS, and the USA PATRIOT Act (especially s.215). 

The EP should consider amending the DP Regulation to require prominent warnings 
to individual data subjects (of vulnerability to political surveillance) before EU Cloud 
data is exported to US jurisdiction. No data subject should be left unaware if 
sensitive data about them is exposed to a 3rd country's surveillance apparatus. The 
existing derogations must be dis-applied for Cloud because of the systemic risk of 
loss of data sovereignty. The EU should open new negotiations with the US for 
recognition of a human right to privacy which grants Europeans equal protections in 
US courts. 

• The EU needs an industrial policy for autonomous capacity in Cloud computing. The 
DG INFSO Communication of October 2012 is on this matter not in tune with the 
challenges analysed in this study. A target could be that by 2020, 50% of EU public 
services should be running on Cloud infrastructure solely under EU jurisdictional 
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The study also underlined that since the SWIFT affair, an EU "High-Level Contact Group” 
has been conducting talks in 2011 with the US authorities on an “Umbrella" agreement 
intended to cover transfers of data for law enforcement purposes. So far, the US has been 
adamant that this will not cover access to EU data from US private parties by US 
authorities, and thus would exclude precisely the situation of Cloud computing 53 . 


2.2.5. There are no privacy rights recognised by US authorities for non-US persons under 
FISA 

The acquisition of foreign intelligence information under the PRISM programme requires 
adherence to minimization” 54 and “targeting" 55 procedures, which were revealed 
(unredacted) by The Guardian on 20 111 June. Together these provide strong evidence that 
there are no privacy rights for non-Americans recognized by the US authorities under 
PRISM and related programmes. The revealed documents are heavily tautologous and 
replete with bureaucratic jargon, but a close reading does not discover any 
acknowledgement of rights for non-Americans whatsoever. One therefore suspects that US 
operational practice places no limitations on exploiting or intruding on a non-US 

person s privacy, if the broad definitions of foreign intelligence information are 
met. 


Moreover in a May 2012 letter to the Congressional intelligence review committees 56 the 
government states that: 

Because NSA has already made a “foreignness" determination for these selectors in 
accordance with its FISC-approved targeting procedures, FBI's targeting role differs 
from that of NSA. FBI is not required to second-guess NSA's targeting 
determinations... 


The versions of the targeting procedures revealed are generic, but the American Civil 
Liberties Union (ACLU) 57 obtained redacted copies of slides related to FBI staff training that 
referred specifically to FISAAA for counter-terrorism purposes. The letter continues: 

Once acquired, all communications are routed to NSA. NSA also can designate the 
communications from specified selectors acquired through PRISM collection to be 
ll d . ua 1-routed" to ot her int elligence Community elements .femphasis added) 

This means that agencies such as the CIA, amongst others of the sixteen agencies of the 
US intelligence community, can receive their own streams of data to store and analyse, 
which the NSA has roughly filtered for a 50% likelihood of “foreignness". No reporting on 
documents from Snowden, or other commentary, has referred to this “dual-routing" or their 
mission purposes. 

According to the leaked "targeting procedures" (dated 2009) of FAA, an NSA database of 
telephone numbers and Internet identifiers 50 is used to eliminate known Americans from 


” EU-US Data Protection Non-Pap er On Negotiations Purina 2 D 11 

, |-MlRl/Zwwac.thsqgardian.COm/ world/interactive/2013/iun/20/exhibit-a-procedures-nsa-document 

m~^ H P ^/. WW ' ^ J ' ^ e ? g9 ' r ^ ia . n ' l;:pm ' /, WOrll:1/ ‘ n * gr9Ctiv ^ 2 ^ 1 ^ / | uf '^ q - ejtll ’ t:l ' t ' 3 ' pr - 0Cei:iures - nsa ' i:iocument 

mlps_^/www_.acivj^rfl/file_5/_a5sels/lir_Lo_hp_s_a_stLairm_ari_rgg£rs_and_jLankinq memb er ruo oersberg er sca n pdf 
(declassified 21 rt Agg 2013) ~ 

57 ACLU FOIA request (2010), i fit rodUCtiop. to FISA Section 702, (2010) US Dept, of Justice, 
decl.December 2010. 
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being inadvertently targeted by s.702. Analysts may only proceed to access “content data" 
under the 702 power if there is more than a 50% likelihood the target is not American and 
located outside the US, because the Fourth Amendment was held not to apply. Otherwise a 
particular warrant must be applied for under a different section of FiSA. 

This shows that the "probable cause” requirement for evidence of a 50% likelihood of 
criminality was converted into a 50% probability of nationality. This interpretation was first 
visible in a FISA Court of Review (FISCR) decision of 2008, released briefly in redacted 
form in 2010, and then apparently withdrawn from the official website (but a copy 59 had 
been kept by a transparency NGO). 

The reasoning of FISCR was that foreign intelligence surveillance of targets 
reasonably believed to be outside of the US qualifies for a “special needs" 
exception 60 to the Fourth Amendment warrant requirement. The constitutionality of 
that judgement is being contested in a number of lawsuits brought by US civil liberties 
organisations, because this “coin-flip” criterion implies many unconstitutional searches of 
Americans’communications. 



2.3. Data export: false solutions and insufficient safeguards 

In order to conclude this section, the author would like to draw the Parliament’s attention 
to certain difficulties with current derogations and/or safeguards proposed as solutions to 
the implications for EU Citizens underlined above. This subsection aims to highlight the 
loopholes and gaps in several mechanisms that have been put in place for data export. In 
the author’s view, these mechanisms should not be seen as guarantees for the protection 
of EU citizens' rights. 


2.3.1 Safe Harbour, BCRs for processors and Cloud Computing 

The EU/US Safe Harbour Agreement of 2000 implemented a process for US companies to 
comply with the EU Directive 95/46/EC on the protection of personal data. If a US company 
makes a declaration of adherence to the Safe Harbour Principles then an EU Controller may 
export data to that company (although a written contract is still required). 

Sometimes described as a ’simultaneous unilateral declaration’, the Agreement left 
ambiguous whether it covered the situation of remote processing of data inside the US, on 
instruction from Controllers inside the EU. Especially in the case of Cloud computing, such 
remote processors were most unlikely to be capable of giving effect to the Safe Harbour 
Principles, which, the US argued, thus became void. Did the deal still apply, for unrestricted 
export of EU data for remote processing under essentially a self-regulatory framework? In 
2000, the EU Commission over-ruled objections from civil society and some DPAs, to 
conclude a deal. 

The US negotiators in the Department of Commerce worked closely with US trade lobbies, 
on a series of “FAQs" for US companies to interpret the Agreement to marginalize EU 
privacy rights, building in loopholes on such questions as what counted as identifiable data, 
refusing rights of access, and avoiding any duty of finality or right-of-deletion. Safe 


This appears to be a different database, a directory, rather than the metadata controversially acquired under 
s.215. it is not known how this is compiled (for example from network surveillance) or under what authority, but 
evidently it is more than commercial telephone directories. 

51 -WWW,fas,orQ/iro/aoencyf doi/fisa /fi scr08220a.odf 

Anzalda, Matthew A. and Gannon, Jonathan W. (2010), In re Directives...: Judicial Re c ognition of Cert ain 
W arrant l ess . Foreign Inte lligence Sur.vfiilfaiiga (paywall). Texas Law Review, Vol 88:1599 2010. 
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Harbour proved so Byzantine that no EU citizen navigated the bureaucracy to lodge a 
complaint for many years. 

The official EU review study 61 on Safe Harbour of 2004, in a slight treatment of FISA, did 
not parse the political non-USPER meanings of foreign intelligence information discussed 
above, and stated that “the controversial provisions of the USA PATRIOT Act are essentially 
irrelevant for Safe Harbour data flows". 

Much of the legal analysis supporting the theory that Safe Harbour applies to Cloud 
computing can be traced to the work of Dr. Christopher Kuner 62 , for many years the 
organizer of a Brussels lobby of privacy officers from predominantly US multinational 
companies, which became influential with the Commission and DPAs. Dr. Kuner also 
represented the International Chamber of Commerce in EU discussions over data 
protection, and has advised major Internet companies as clients. Kuner's textbook of Data 
Protection commercial law was cited in a Microsoft-sponsored study 83 , arguing that Safe 
Harbour sufficed for Cloud processing. The US recently re-iterated this view expressly 64 . 

Against this background, a working group of DPAs began discussions about 2009 with 
major Internet companies on a new proposed derogation which could subsume Cloud 
computing. This became known as Binding Corporate Rules for data processors. 

The concept was that a US (or other Third Country) Cloud service vendor could obtain a 
security accreditation for an entire software platform from a reputable auditor, and 
together with a “check-list" of organizational procedures drafted by WP29 65 , an EU 
Controller could then lawfully export personal data outside the EU into the foreign- 
controlled Cloud. The checklist imposed (and in limited respects strengthened) similar 
conditions and wording to that which had already been created by the Commission for 
“model" clauses (see below). 

Perhaps in response to warnings about FISA, two months before Snowden, WP29 issued an 
apparently minor "clarification", adding 66 that the checklist 

“only creates an information process that does not legitimate transfers per se. In 
the case of a conflict of laws, one shall refer to the international treaties and 
agreements applicable to such matter" {emphasis added]. 

It does not seem very prudent to place the burden of responsibility for such a critical 
evaluation of conflicts of international law on a foreign corporation with strong vested 
interests, that may be subject to espionage charges for compliance with EU taw. 



*' ° hon .! J " Asin3ri MVP " P 0011 ® 1 Y - Reidenberg J„ Bygrave L. (2004), Sale Harbour Decision m plementalion 
SlUay, European Commission, Internal Market DG Contract PRS/2003/AO-7002/E/27. 

Kuner, Christopher (2008), Membership of the US Safe Harbor Program by Daia Processors . The Center For 
Information Policy Leadership, Hunton & Williams LLP. 

” Ho "' w - Kuan and Millard. Christopher (2012), Daia_Ex oorl in Cloud Computing - How Can Personal Ham Rp 
Tr gn?ferred _ Ci . mside the . EEA? The . Clo ud Pf _Unknowinq_ Part 4 . QMUL Cloud Legal Project: “There is some 
uncertainty regarding whether the Safe Harbor framework applies to transfers to a US processor (as opposed to 
controller), such as a cloud provider. The better view is that it does...”. See also Walden. Ian (2011). Accessing 
Dgtg i n the Cloud : The _L onq Arm .. of the Law Enforcement Agent , QMUL Cloud Legal Project, Research' Paper No 
74/2011, footnote 119. 

US Department of Commerce International Trade Administration (2013). 

Safe Harbor Framework and C l oud Comoulin o. 

” ART29WP- Article 29 Data Protection Working Parly (2012), Working Document 02/7012 setting uo a table with 
u i. e - slemen . ts and pr .i n .agle5_lg._b_ e found in Proc essor Bin ding Corporate Rules . WP 195 Adopted on 6 June 2012. 
ART29WP- Article 29 Data Protection Working Parly (2013). Explanatory Documen i On The Processor Bindino 

Cpigeiale.Ruljes, WP 204, Adopted On 19 April 2013. 

07 For relevant discussion of such conflicts see: Radsan. John A. (2007), The Unresolved Equation of Espionage 
a nd I nteroa licnal Law., Michigan Journal of International Law, Vol 28:595 2007. 


25 



Policy Department C: Citizens’ rights and Constitutional Affairs 


BCRs-for-processors might sound like a variant of the existing BCRs (for 
Controllers), but in actuality they are vastly more risky for Europeans' privacy. 
The strategic risk to EU data sovereignty, which arises directly from the concept of BCRs- 
for-processors, is that the global Cloud industry is dominated by software "platforms" from 
Microsoft, Google, Amazon, and a few others. Microsoft's goal for its public-sector sales- 
force from 2010 was to compete for every contract for data processing by governments 60 . 
The cost savings for Cloud processing can be massive (sometimes one tenth the cost of 
processing "on-premises" by the Controller according to industry marketing claims). The 
cost savings are from equipment, overhead, operational staff (increasingly expensive for 
leading cyber-security expertise), and the major Cloud providers can take advantage of 
economies of scale, and higher average utilization by spreading processing loads across 
time-zones globally. Therefore there is already, and will be further, a competitive 
imperative to migrate European “on-premises" data to Cloud processing, and so far the EU 
has almost no significant indigenous software platforms that can compete (on cost, 
features, or reliability) with the leading US providers. The exception to this gloomy picture 
is free and open-source software, which has produced powerful Cloud “stacks" competitive 
with proprietary software and services. 

in this light, BCR-for-processors can be seen as an expedient strategy both for the 
Commission and for Data Protection Authorities (DPAs) who wish to maintain the 
semblance of legal control over EU data, and for the Cloud providers who find the existing 
EU Data Protection regime generally inconvenient, especially for tax purposes 09 . The 
Commission promoted the legal status of the BCR-for-processors concept in the text of the 
new draft Regulation 70 , Subsequently, national DPAs would have no alternative but to 
accept their validity once issued. So far, only a few dozen of the existing Controller BCRs 
have been approved , and the standard of compliance already is not reassuring 72 . 



2.3.2. Model Contracts 

From 2001 the EU Commission drafted approved "model” clauses for inclusion in contracts 
both for Controllers and Processors located outside the EU, intended to guarantee privacy 
rights for individuals comparable to those they would have if the data remained inside the 


The conceptual flaw in this general approach is the supposition that computer 
systems can be "audited" to guarantee the three essential requirements of 
information security: Confidentiality, Integrity and Availability. Whilst integrity 73 
and availability of data are technically and logically verifiable properties, confidentiality is 
not. It is impossible to know with certainty whether either an “insider" or external 
unauthorised party has seen or copied data. Even if data is encrypted with a 


“ The s au, hor was Chief Privacy Adviser to Microsoft's forty National Technology Officers (in charge of government 
haison) until 2011 and received special sales training emphasizing the Cloud goal of competing for all government 

business irrespective of the sensitivity of the data. On querying whether this was a mistake, the goal was 
reaffirmed, ® 

Large US Internet companies tend to ’forum-shop" for MS with low-lax and low-privacy regimes. If these do not 
coincide, corporate attorney must draft onerously complex contracls to comply with the technicalities of "model' 
contracts 

” BC ^ s ( A d 43) are no longer categorized as a "derogation’ (Art.44), see: European Commission (2012), Proposa l 
lor a Cener . a LBala_Ecpjg£Lig^ Regula ti on . 25 .1, 2012 , CQM( 2012 ) 11 final 2012/0011. 

A rough sample of a dozen of these Companies showed that most do not provide the actual BCR terms online as 
required. 

The author filed a test complaint lo the Luxembourg DPA about lack of any knowledge about BCRs by PayPal’s 
privacy support staff (PayPal cannot comply with the terms of the BCR if their staff are unaware even of its 
existence or obligations). Despite several reminders, after one year there is still no news of the outcome of the 
invesiigai ion- 

73 To check integrity, a “hash function" is computed over the data which functions as a verifiable "fingerprint’. 
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mathematically strong cipher, the algorithm implementation may have software defects, or 
the key may be leaked or stolen secretly. 

The revelations about PRISM dramatically illustrate the folly of this legal 
stratagem. No force of law operating in civil cases on private parties can guarantee 
privacy rights in the face of an adversary such as the NSA trying to breach them, and 
operating lawfully in its own terms. 

Clause.5{d)1 74 provided that the processor had to tell the EU exporter about any "legally 
binding request for data unless that was prohibited, such as a prohibition under criminal 
law to preserve the confidentiality of a criminal investigation. The wording “such as" invites 
a reading that national security laws a fortiori override any contractual obligation. Although 
the EU retained powers to terminate the transfers, this required a basis of evidence to do 
so, and thus the structural temptation for turning a blind-eye was incorporated. 

Every organizational actor has an incentive to turn a blind-eye under these arrangements. 
The Commission so they can maintain “high standards" of data protection are observed, 
DPAs so as not to expose their technical limits and exhaust their limited resources in 
expensive legal actions. Member States whose security hierarchies benefit from access to 
US counter-terror information, and business in EU and the US who simply want to transact 
without awkward questions of state mass-surveillance continually arising. Even EU civil 
society seemed quiescent since ECHELON, and has mostly focussed on consumer rights 76 
instead of meaningfully questioning the implications for Fundamental Rights and 
sovereignty in commercial data-ftows to the US. 

As a legal mechanism for guaranteeing rights and obtaining damages for poor 
security or privacy practices, such contracts (and their “model" clauses) have 
proved useless in so far as they have not given rise to litigation. In most situations 
where an EU Controller might want to obtain monetary damages from a Third Country 
processor/controller, the reputation damage they could suffer in the marketplace (e.g. from 
a data breach becoming known) would be very unlikely to be recouped. In theory, this 
disincentive would be removed by the new draft Regulations’ requirement 77 to notify DPAs 
of data breaches, but DPAs have signalled that they will not necessarily require data 
subjects to be informed (and thus effectively make the incident public knowledge), partly in 
order to shield Controllers from disproportionate reputation damage. When disputes are 
settled out of court without publicity, it undercuts the function that contract litigation would 
perform, of informing Controllers about the reliability of those to whom they might export 
data. Data subjects of course have no idea when their rights may have been infringed 
under this approach. 



Commission decision of 27 December 2001 on standa r d contraclual clause s fnr the transfer of DersonaJ data to 
proce5SgfS -e.Slablishe.d,iD_tMlLd-Co_urilri£s, under Directive 95/46/EC (2002/16/EC). 

75 The notable exception is the Chaos Computer Club of Germany. 

With promising exceptions such as the short-lived International Campaign Against Mass Surveillance of 2005 
(website now defunct - but a copy preserved here), and the generally high level of civil society vigilance in 
Germany, which must be taken as read for avoidance of repetition 

77 The current breach notification requirement under the revised e-Privacy Directive only applies to 
telecommunications companies and Internet Services Providers, not to information society services provided 
through websites like social networks and search engines and general data Controllers. 
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m 

3. STRATEGI C OPTI ONS AND RECOMMENDAT! ONS FOR 
THE EUROPEAN PARLIAMENT 


3.1. Reducing exposure and growing a European Cloud 

As explained earlier, the mechanism of BCRs-for-processors, apparently tailor-made to 
ease the flow of EU data into Third Country cloud computing, is not sufficient to safeguard 
rights. It contains a loophole that condones unlawful surveillance. It is thus quite surprising 
that at various stages of development, the concept has been endorsed by the Article 29 
Data Protection Working Party 78 (WP29). the European Data Protection Supervisor 78 
(EDPS), and the French Commission Nationale de I’informatique et des Libertes (CNIL) 
which led their formulation. No evidence has emerged that these DPAs understood the 
structural shift of data sovereignty 80 implied by Cloud computing. Rather, an unrealistic and 
legalistic view has allowed the protection of EU citizens to be neglected. 

Reconn m endatinns - 


- Prominent notices should be displayed by every US web site offering services in the 
EU to inform consent to collect data from EU citizens. The users should be made 
aware that the data may be subject to surveillance {under FISA 702) by the US 
government for any purpose which furthers US foreign policy. A consent 
requirement will raise EU citizen awareness and favour growth of services solely 
within EU jurisdiction. This will thus have economic impact on US business and 
increase pressure on the US government to reach a settlement. 

Since the other main mechanisms for data export (model contracts, Safe Harbour) 
are not protective against FISA or PATRIOT, they should be revoked and re¬ 
negotiated. In any case, the requirement above for informed consent after a 
prominent warning notice should apply to any data collected, in the past or in the 
future, by a public or private sector EU controller, before it can be exported to the 
US for Cloud processing. 

- A full industrial policy for development of an autonomous European Cloud computing 
capacity based on free/open-source software should be supported. Such a policy 
would reduce US control over the high end of the Cloud e-commerce value chain 
and EU online advertising markets. Currently European data is exposed to 
commercial manipulation, foreign intelligence surveillance and industrial espionage. 
Investments in a European Cloud will bring economic benefits as well as providing 
the foundation for durable data sovereignty. 

3.2. Reinstating ‘Article 42’ 

The published 8 ' new Regulation omitted 'Art.42' (according to the numbering of a draft 82 
leaked two months before the final version), reportedly after very heavy lobbying by US 


JulyTs^Mte Art ' C,e 29 Dala Pro,eclion Working Party (2012). O pinion on Cloud Com puling WP 196. Adopted 

” European Data Protection Supervisor - Hustinx, Peter (2010), Dala ftP tecl iQ [LJ[fld_Cto^^^ 

kaw, speech, Third European Cyber Security Awareness Day, 8SA, European Parliament 13 April 2010 Panel IV 

Privacy and Cloud Computing, 

80 De Fitippi, Primavera, and McCarthy, Smari (2012), Cloud Comoutino: Centraiiratinn n,i, B 0vfir ginniv 
European Journal of Law and Technology 3, 2. ^ ' ’ 

European Commission (2012), Proposal for a _GenerpLQata Protection Regulati on. 2 5.1.2012, COM(2012) 11 
final 2012/0011. 

82 European Commission (2011), LQraltL Prooosal for a Gener al Data Protection Regulation 
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interests 03 . Article 42 prohibits Third Countries (such as the United States and other non-EU 
Member States) from accessing EU personal data where required by a non-EU court or 
administrative authority without prior authorization by an EU Data Protection Authority. The 
article has been described as the “anti-FISA clause”. 

B &com m gndatio The deterrent effect of 'Art.42' should be assessed before it is 
reinstated, and in particular, the following issues should be addressed: 

Even though Art.42 in principle mitigates controversial aspects of FISA, it is doubtful 
that this measure would be effective, because compliance would expose the 
leadership of US companies to charges of espionage. As the Yahoo CEO declared 
recently: "we faced jail if we revealed NSA surveillance secrets’ 104 . 

- The efficiency of sanctions as a compliance mechanism should also be evaluated 
from the perspective of net economic gains and losses. As an illustration, the EU 
competition authority prosecuted a long case against Microsoft for its monopoly of 
local-area networking, resulting in a fine of $1bn (the largest ever applied by the 
EU). The corporate attorney responsible for that strategy was not fired for 
incompetence but promoted to a Deputy Genera! Counsel. The reason is that 
Microsoft s profits over the previous decade from the monopoly were conservatively 
twenty times the size of the enormous fine, and this was foreseen by Microsoft's 
legal strategists. 

- If a major Cloud provider failed to comply with Art.42, it could result in irreversible 
but secret violation of the fundamental rights of millions of citizens, and the 
Regulation ought to make this a serious criminal offence. At the moment, most MS 
transpositions of EU 95/46 treat DP offences as minor matters, and some MS do no! 
implement criminal sanctions at all. That is no deterrent against a calculated 
strategy to ignore EU law, weighed against the penalties applicable under US law. 

- At a general level and beyond the specific scope of Art.42, the level of fines for 
infractions of the new Data Protection Regulation also need to be substantially 
increased. They were reduced to a 2% fine on the revenue of a corporation, from 
higher levels in leaked drafts. The example above of the Microsoft competition case 
shows that some companies have enormous resources and deep strategies that 
anticipate and incorporate even billion-dollar fines into their business plans. A fine 
level of 20% of global revenue may be needed to persuade such corporations to 
reckon seriously with Art.42 compliance. 

- Even after BULLRUN, cryptography is probably intact in theory 85 , however it is not 
known which encryption implementations and products may have been rendered 
insecure. Therefore consideration should be given to extending the scope of 
'Art.42’ also to cover vendors of system s/products (as well as 
Controllers/ Processors) in EU markets, Existing encryption security product 
accreditations, especially if influenced by NSA or GCHQ, must be regarded as 
suspect. 


“. Wash i na L on pus t ie . d . £U lo _dilute dal a_Dr.o[ection . Financial Times 12th June 2013, 

The Guardian 12th September 2013, htt p;//wv/w.lhequardian.com/ technolnov/ 9 ni 3 /Q 0 n/iir>/:,hnn.r a »- mg ., P r. 
l ail-n sa^s urveilla n ce?CMP= t yyj _gu 

15 Otherwise the NSA would not expend so many resource to by-pass it by indirect means (unless that is a 
deception plan on an immense scale) 
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3.3. Whistle-Blowers' Protection and Incentives 



jjg.pom m end at ion.: Systematic protection and incentives for whistle-blowers should be 
introduced in the new Regulation. Whistle-blowers should be given strong guarantees of 
immunity and asylum, and awarded 25% of any fine consequently exacted 86 . The whistle¬ 
blower may have to live in fear of retribution from their country for the rest of the lives, 
and take precautions to avoid “rendition" (kidnapping). Ironically, US law already provides 
rewards of the order of $1Q0m for whistle-blowers exposing corruption (in the sphere of 
public procurement and price-fixing) 87 . 


3.4. I nstitutional Reform 

At a very early stage of consultation the EU Commission rejected the option of establishing 
a new central pan-European Data Protection Authority, because this appeared 
disproportionate to the requirement for Member States' subsidiarity. The option was chosen 
for an evolutionary development of WP29 into the new Data Protection Board. However an 
intermediate option could have been considered: the creation of a new central authority for 
cases involving major Third Country data-flows. 


R & S .. gm mentation ; a central investigative service for cases involving major Third Country 
data-flows should be created. This service should be given authority and resources to 
initiate complex prosecutions against transnational companies, who often employ large 
legal teams to delay and appeal decisions over many years. National DPAs would retain 
jurisdiction over purely national affairs, and according to the principle of subsidiarity, could 
initiate their own national investigations, or refer a case to the central service. 


3.5. Data Protection Authorities and Governance 

The PRISM scandal and Snowden’s revelations have not been the first warnings to EU 
institutions in relation to EU citizens' rights. Privacy activists for instance warned the 
Commission in 2000 that the Safe Harbour Agreement contained dangerous loopholes 88 . 
More recently, the above-mentioned note produced on Cloud Computing for the European 
Parliament’s LI BE Committee clearly highlighted the loopholes of FISA and their 
consequences on EU citizens' rights and protection 89 . 

The Committee even held a hearing 90 for the presentation of the Note, following a session 
on the EU Cybersecurity strategy on Feb 20 th 2013. Afterwards MEPs asked for immediate 
proposals to meet the LIBE amendment deadline 95 on the Data Protection Regulation. 
However, from March onwards, the level of interest in the Note declined, and there seemed 
only a remote possibility that Parliament would support fundamental revisions of the DP 
regulation. Thanks to the PRISM scandal and Snowden's revelations, such warnings and 


aa This principle has a long history in law under the term Qui Tam . 

1] hltp://www,lhe9U . a j^larvjg. m/business/2010/oct/27/Qlaxo5mithkline-whisUeblower-win.q.fi1m 
The author (then as Director of F I PR ) and others raised the question of whether Sare Harbour permitted 
“ECHELON - -type mass-surveiltance with officials but received no answer. 

’’ Bigo Didier, Boulel Gertjan, Bowden Caspar, Carrera Sergio, Jeandesboz Julien. Scherrer Amandine (2012) 
Rg htipg c ybejierime _and_p_roleclinq_privac y in the cloud, Study for the European Parliament, PE 462.509, 

20,2.13 European Parliament LIBE hearing on Cybercrime/Cloud Report ( video from 17:08:18) 

LIBE amendments 806/2531/2748/2950 of the new Regulation are derived from these proposals 
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related concerns have gained a new legitimacy. The question remains why DPAs did not 
react. 

In one hundred and fifty Opinions of WP29 issued since 9/11, only the first mentions the 
PATRIOT Act (in a footnote), and none FISA, or even the term ‘foreign intelligence’. 
National DPAs 92 , the EDPS 93 , and other institutions 94 seemed to be unaware of US 
legislation or that PRISM was legally possible. They failed to sound the alarm for EU 
citizens, despite warnings 95 , and of course the widely reported US scandal before 2008. 
This may be because DPAs, EN1SA 90 , and the Trust and Security Unit of DG-CONNECT 97 , 
are ambivalent whether the "national security” exemption of EU competency means they 
are - or are not - required to defend their citizens’ privacy from Third Country intelligence 
agencies. 

In their last state-of-play comments before Snowden, the EDPS noted the above mentioned 
LIBE proposed amendment for a drastic warning to data subjects before giving consent to 
Cloud transfers, but rejected 98 this on the grounds that it was not "technology neutral”. 

it appears the EU DPA institutions have some structural difficulties that need to be 
addressed. In particular, DPAs clearly lack capacities in technical expertise. Only a few 
dozen DPA staff (out of about two thousand across Europe) has an informatics background, 
let alone a post-graduate degree related to the computer and engineering science of 
privacy. There is a deeply-rooted view that because in general it is preferable to draft laws 
in a technology-neutral 99 way, this excuses regulators from understanding technical 
matters. For example, WP29 has never conducted any survey of advanced privacy¬ 
enhancing technologies, or issued any Opinion mandating their use, even in the face of 
persistent evidence of market failure for their voluntary adoption. 


Recommendations : A reform of the EU Data Protection Authorities appointment system 
should be implemented. The new Regulation does not address this aspect. This is critical in 
order to prevent inertia and deadlock regarding technology-specific questions. Some 
options to improve the EU Data Protection governance and capacities could include: 



inclusion in the Data Protection Board of at least one special Commissioner with a 
mandate prioritizing defence of citizens' rights, with a small independent staff, 
perhaps directly elected by popular (but apolitical) vote at the time of European 


” With the exception of German DPAs have who been vigilant. See: Weichert, Thito (2011), Cloud Computing and 
D.at 3 _Eriy_acy, The Sedona Group Conference Working Group Series. February 2011. See also- International 
Working Group on Data Protection in Telecommunications (2012), Workino Paper on CIomH Cnmpuiina ■ Privacy 
an. CLdg|g pro t ect i on )S .Sjig5^_5-0P ot Memorandum . 51st meeting, 23-24 April 2012. 

Bowden. Caspar (2012). js_ EU dgta _ 5 . ale in US _CJaada2 (slides), Academy of European Law, Trier September 
2012. Both the EDPS and Deputy were present, as welt as senior officials from the Council, Commission and other 
DPAs. who were emaifed a copy afterwards. 

“See: 28.6.12 - SteerLBarly. hearing on Dp (slides) (video t=2h43m); See also:10.10.12 LIBE Interparliamentary 
nimm 

” B ° wden . Caspar (2011), G overnment Dalabas .e.s_and Cloud Computing (slides). The Public Voice Mexico 
October 2011. 

“ ™-6.13 ENISA Press Office replied to a question from the author to the Director, that defence against the 

N5A was outside their mandate, but probably realizing this position is untenable, on 6.9.13 issued a st atement 
finess i ng the issue and incorrectly implying (footnote 21) that ENISA had warned of FISA-type risks in 2009. 

Statement made by responsible DG-CONNECT official at Cloud security workshop 28,5.13 convened to discuss 
author s warnings just before Snowden. 

“ European Data Protection Supervisor (2013), Additional EDPS Comments on the D at a Protection Raform 

C i, 3 ^ ^, 

European Data Protection Supervisor (2011), O p i nion on th e Communication - "A comprehensive approach on 
ReL5anal_gaLa_RlOlec.lionJfi.the Europe an Union" . Brussels. 14 January 2011. 
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elections, or by the Parliament; 

- inclusion of a special technical Commissioner, nominated from the functional 
constituency of academic computer scientists specializing in privacy, and potentially 
another Commissioner from the field of Surveillance Studies, also with small 
independent staffs; 

- a requirement that DP Commissioners must be appointed by national Parliaments 
and not the executive; 

- a minimum quota for DPAs of 25% technical staff with suitable qualifications (or 
equivalent experience) with a career path 100 to the most senior positions; 

- a subvention of funds to support the civil society sector, although great care must 
be taken to ring-fence this allocation. Funds should be distributed fairly and on 
merit, but avoiding the stifling effect of bureaucracy and the danger of institutional 
capture . In the United States, the culture of philanthropy and mass-membership 
civil society supports four highly professional national NGOs 102 , with diverse 
approaches, which litigate test cases in privacy and freedom of information, and 
conduct world-class technical critique of government policies. In contrast, the EU 
still has a patchwork of dozens of NGOs, who with few resources and lacking the 
consistent capacity of a permanent research staff, did not campaign on FISA before 
Snowden 


100 DPAs object lhey are unable to hire or retain technical staff with current knowledge because their salaries 
cannot compete with the private sector. DPA career tracks could ensure a reasonable parity of remuneration 
between technical and legal staff, which would ameliorate this problem. 

For example the EUs “No Disconnect’ strategy, obliges NGOs use consultants to prepare micro-managed 
formal bids, which effectively excludes smalt NGOs and is alienating to the spirit of civil society. 

LiherMpfun-«° n rlri r m lief , F ° ondot,on < EFF )- The El0clronic Privacy Information Center (EPIC), the American Civil 
Liberties Union (ACLU), and the Center for Democracy and Technology (CDT). 
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CONCLUSI ON 

As noted earlier, one of the most extraordinary aspects of the PRISM affair is that not only 
have the rights of non-Americans not been discussed in the US, they were not even 
discussed by the European media until well after the story first broke. The rights of non- 
Americans were rarely raised, and a casual reader would not understand that the intended 
target of surveillance was non-Americans, and that they had no rights at ail. 

It seems that the only solution which can be trusted to resolve the PRISM affair must 
involve changes to the law of the US, and this should be the strategic objective of the EU. 
Furthermore, the EU must examine with great care 103 the precise type of treaty 
instrument proposed in any future settlement with the US. Practical 10 ' 1 but effective 
mechanisms are also needed to verify that disclosures of data to the US for justifiable law 
enforcement investigations are not abused. 

In assessing the impact of the revelations, three technical considerations should be borne 
in mind in the search for effective responses. 

(1) Data can only be processed whilst decrypted, and thus any Cloud processor can be 
secretly ordered under FISA 702 to hand over a key, or the information itself in its 
decrypted state. Encryption is futile to defend against NSA accessing data processed by US 
Clouds (but still useful against external adversaries such as criminal hackers). Using the 
Cloud as a remote disk-drive does not provide the competitiveness and scalability benefits 
of Cloud as a computation engine. There is no technical solution to the problem 10S . 

(2) Exposing data in bulk to remote Cloud mass-surveillance forfeits data sovereignty, so 
confining data to the EU is preferable pending legal solutions. Although NSA has extensive 
capabilities to target particular systems inside the EU, this is harder and riskier to do. 
However basic reforms to the new Regulation are needed, otherwise in practice these two 
situations will be treated as equivalent, and Cloud business will go to lowest bidder. 

(3) Although an EU-based company transacting in the US is also subject to conflicts 
between EU DP and the FISA law, in practice it is less likely they will be served with such 
secret orders, because the legal staff and management would be more likely to resist, and 
as EU-nationals are less threatened by US espionage laws. "Clouds" can be confined to a 
location, and arguments this would 1 balkanise 100 the Internet confuses issues of censorship 
with the problem of keeping data private. 


The US surveillance programmes and their impact on EU citizens’ fundament 


ffff 


The thoughts prompted in the mind of the public by the revelations of Edward Snowden 
cannot be unthought. We are already living in a different society in consequence. 
Everybody now knows, that Ihe US intelligence community might know any personal secret 
in electronic data sent in range of the NSA. These developments could be profoundly 
destabilising for democratic societies, precluding exercise of basic political and human 
rights, and creating a new form of instantaneous and coercive Panoptic power. 


,ln Regarding “inherent” Presidential powers without Congressional authority, see: Fein, Bruce (2007), Presidential 
Authority to G at her Fo reigrtloleJIigence, Presidential Studies Quarterly, March 2007. 

Wills Aidan and al., F^iHam.entgry Oversigh t of se . C.uritv and Intelligence Agencies in the EU Note for the 
European Parliament, PE 453.207 

105 The exotic technique of "homomorphic encryption' is sometimes proposed as a solution but has no commercial 
relevance since its systematic adoption would be uncompetitive, as it would slow down processing by many orders 
of magnitude 

’“ a U.S. Commerce Department (General Counsel) - Kerry, Cameron F. (2013), Keynote Address at the German 
Marshall Fund of the United States. 28th August 2013 
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There is a historical symmetry between the incursions on the Fourth Amendment rights of 
Americans, and the disregard for the human right to privacy of everyone else in the world. 
In the period leading up the US War of Independence of 1776 the British used "general 
warrants" which authorised any search without suspicion, and it was resentment' 07 against 
this power and its abuse that motivated the subsequent Fourth Amendment to the US 
Constitution. 

FISA 702 (aka §1881a) is a general warrant to collect data and trawl for information 
related to US foreign affairs, but Americans' privacy is legally sacrosanct (albeit in theory) 
unless the high legal threshold of “necessity" is met. What particularly galled the American 
revolutionaries was that ten years earlier a famous case in English law 108 had prohibited 
such general warrants. They regarded it as hypocrisy that laws they did not write, and 
could not change, protected the privacy of their rulers, but not colonial subjects. The same 
principle is at stake today. 


' https;//www,ef . L o/q /files/fi l enotfe/aU/oeneralwarrantsmemo. odf 
■ Entick vs. Carnnoton 
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I. Introduction 


!. Digital communications technologies, such as the Internet, mobile smartphones and 
WiFi-enabled devices, have become part of everyday life. By dramatically improving 
access to information and real-time communication, innovations in communications 
technology have boosted freedom of expression, facilitated global debate and fostered 
democratic participation. By amplifying the voices of human rights defenders and 
providing them with new tools to document and expose abuses, these powerful technologies 
offer the promise of improved enjoyment of human rights. As contemporary life is played 
out ever more online, the Internet has become both ubiquitous and increasingly intimate. 

2. In the digital era, communications technologies also have enhanced the capacity of 
Governments, enterprises and individuals to conduct surveillance, interception and data 
collection. As noted by the Special Rapporteur on the right to freedom of expression and 
opinion, technological advancements mean that the State’s effectiveness in conducting 
surveillance is no longer limited by scale or duration. Declining costs of technology and 
data storage have eradicated financial or practical disincentives to conducting surveillance. 
The State now has a greater capability to conduct simultaneous, invasive, targeted and 
broad-scale surveillance than ever before.' In other words, the technological platforms upon 
which global political, economic and social lire are increasingly reliant are not only 
vulnerable to mass surveillance, they may actually facilitate it. 

3. Deep concerns have been expressed as policies and practices that exploit the 
vulnerability of digital communications technologies to electronic surveillance and 
interception in countries across the globe have been exposed. Examples of overt and covert 
digital surveillance in jurisdictions around the world have proliferated, with governmental 
mass surveillance emerging as a dangerous habit rather than an exceptional measure. 
Governments reportedly have threatened to ban the services of telecommunication and 
wireless equipment companies unless given direct access to communication traffic, tapped 
fibre-optic cables for surveillance purposes, and required companies systematically to 
disclose bulk information on customers and employees. Furthermore, some have reportedly 
made use of surveillance of telecommunications networks to target political opposition 
members and/or political dissidents. There are reports that authorities in some States 
routinely record ail phone calls and retain them for analysis, while the monitoring by host 
Governments of communications at global events has been reported. Authorities in one 
State reportedly require all personal computers sold in the country to be equipped with 
filtering software that may have other surveillance capabilities. Even non-Statc groups are 
now reportedly developing sophisticated digital surveillance capabilities. Mass surveillance 
technologies are now entering the global market, raising the risk that digital surveillance 
will escape governmental controls. 

4. Concerns have been amplified following revelations in 2013 and 2014 that 
suggested that, together, the National Security Agency in the United Stales of America and 
General Communications Headquarters in the United Kingdom of Great Britain and 
Northern Ireland have developed technologies allowing access to much global internet 
traffic, calling records in the United Slates, individuals’ electronic address books and huge 
volumes of other digital communications content. These technologies have reportedly been 
deployed through a transnational network comprising strategic intelligence relationships 
between Governments, regulatory control of private companies and commercial contracts. 


A/HRC/23/40. para. 33. 
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5 . Following on the concerns of Member States and other stakeholders at the negative 
impact of these surveillance practices on human rights, in December 2013 the General 
Assembly adopted resolution 68/167, without a vote, on the right to privacy in the digital 
age. In the resolution, which was co-sponsored by 57 Member States, the Assembly 
affirmed that the rights held by people offline must also be protected online, and called 
upon all States to respect and protect the right to privacy in digital communication. It 
further called upon all States to review their procedures, practices and legislation related to 
communications surveillance, interception and collection of personal data, emphasizing the 
need for Slates to ensure the full and effective implementation of their obligations under 
international human rights law. 

6. Also in resolution 68/167, the General Assembly requested the United Nations High 
Commissioner for Human Rights to submit a report on the protection and promotion of the 
right to privacy in the context of domestic and extraterritorial surveillance and/or the 
interception of digital communications and the collection of personal data, including on a 
mass scale, to the Human Rights Council at its twenty-seventh session and to the General 
Assembly at its sixty-ninth session, with views and recommendations, to be considered by 
Member States. The present report is submitted pursuant to that request. As mandated by 
resolution 68/167, the Office of the High Commissioner (OHCHR) will also submit the 
report to the Assembly at its sixty-ninth session. 


II. Background and methodology 

7. Bearing in mind resolution 68/167, OHCHR participated in a number of events and 
gathered information from a broad range of sources. On 24 February 2014, the High 
Commissioner delivered a keynote presentation at an expert seminar on “The right to 
privacy in the digital age", which was co-sponsored by Austria, Brazil, Germany, 
Liechtenstein, Mexico, Norway and Switzerland, and facilitated by the Geneva Academy 
on International Humanitarian Law and Human Rights. 

8. From November 2013 to March 2014, OHCHR engaged the United Nations 
University' in a research project on the application of international human rights law to 
national regimes overseeing governmental digital surveillance. OHCHR is grateful to the 
University, and acknowledges its major subslantive contribution to (he preparation of the 
present report through the research project. 

9. As part of an open consultation, on 27 February 2014, OHCHR addressed a 
questionnaire to Member Slates through their Permanent Missions in Geneva and in New 
York; international and regional organizations; national human rights institutions; non¬ 
governmental organizations; and business entities. In its questionnaire, OHCHR invited 
inputs on the issues as addressed by the General Assembly in its resolution 68/167. A 
dedicated OHCHR webpage was created in order to make available the questionnaire and 
all contributions for public consultation, as well as to provide further opportunity for input. 
Contributions were received from 29 Member States from all regions, five international 
and/or regional organizations, three national human rights institutions, 16 non¬ 
governmental organizations and two private sector initiatives. 2 

10. Many of the contributions referred in detail to existing national legislative 
frameworks and to other measures taken to ensure respect for and protection of the right to 
privacy in the digital age, as well as to initiatives to establish and implement procedural 
safeguards and effective oversight. Some contributions referred to challenges encountered 


2 All 


contributions arc available at www.ohchr.org/EN/lssucs/DigilalAge/Pagcs/DigitaIAgelndcx.aspx. 
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in !he implementation of the right to privacy in the digital age, and provided suggestions for 
initiatives at the international level. They included encouragement to the Human Rights 
Committee to update its relevant general comments, in particular on article 17 of the 
International Covenant on Civil and Political Rights; the establishment by the Human 
Rights Council of a special procedures mandate on the right to privacy; and/or the 
engagement of existing relevant special procedures mandate holders in joint or individual 
initiatives to address issues related to the right to privacy in the context of digital 
surveillance and lo provide good-practice guidance. 

•1- Pursuant to the request made in General Assembly resolution 68/167, the present 
report offers reflections and recommendations based on an assessment of information 
available at the time of drafting, drawing also on the wealth of material reflected in the 
diverse range of contributions received. 


III. Issues relating to the right to privacy in the digital age 

12. As recalled by the General Assembly in its resolution 68/167, international human 
rights law provides (he universal framework against which any interference in individual 
privacy rights must be assessed. Article 12 of the Universal Declaration of Human Rights 
provides that “no one shall he subjected to arbitrary interference with his privacy, family, 
home or correspondence, nor to attacks upon his honour and reputation. Everyone has the 
right to the prolection of (he law against such interference or attacks." The International 
Covenant on Civil and Political Rights, to date ratified by 167 Slates, provides in article 17 
that no one shall be subjected lo arbitrary or unlawful interference with his or her privacy, 
family, home or correspondence, nor lo unlawful attacks on his or her honour and 
reputation”. It further states that “everyone has the right to the protection of the law against 
such interference or attacks.” 

13. Other international human rights instruments contain similar provisions. Laws at the 
regional and national levels also reflect the right of all people to respect for their private 
and family life, home and correspondence or the right to recognition and respect for their 
dignity, personal integrity or reputation. In other words, there is universal recognition of the 
fundamental importance, and enduring relevance, of the right to privacy and of the need lo 
ensure that it is safeguarded, in law and in practice. 

14. While (he mandate for the present report focused on the right to privacy, it should be 
underscored that other rights also may be affected by mass surveillance, the interception of 
digital communications and the collection of personal data. These include the rights to 
freedom of opinion and expression, and to seek, receive and impart information; to freedom 
of peaceful assembly and association; and to family life - rights all linked closely with the 
right to privacy and, increasingly, exercised through digital media. Other rights, such as the 
right to health, may also be affected by digital surveillance practices, for example where an 
individual refrains from seeking or communicating sensitive health-related information for 
fear that his or her anonymity may be compromised. There are credible indications to 
suggest that digital technologies have been used to gather information that has then led to 
torture and other ill-treatment. Reports also indicate lhai metadata derived from electronic 
airveillance have been analysed to identify the location of targets for lethal drone strikes 
Such strikes continue to raise grave concerns over compliance with intern^ionai human 
rightslaw and humanitarian lav, and accountability for any violations thereof. The linkages 
between mass surveillance and these other effects on human rights, while beyond the scope 
of the present report, merit further consideration. 
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A. The right to protection against arbitrary or unlawful interference with 
privacy, family, home or correspondence 

15. Several contributions highlighted that, when conducted in compliance with the law, 
including international human rights law, surveillance of electronic communications data 
can be a necessary and effective measure for legitimate law enforcement or intelligence 
purposes. Revelations about digital mass surveillance have, however, raised questions 
around the extent to which such measures are consistent with international legal standards 
and whether stronger surveillance safeguards are needed to protect against violations of 
human rights. Specifically, surveillance measures must not arbitrarily or unlawfully 
interfere with an individual’s privacy, family, home or correspondence; Governments must 
take specific measures to ensure protection of the law against such interference. 

16. A review of the various contributions received revealed that addressing these 
questions requires an assessment of what constitutes interference with privacy in the 
context of digital communications; of the meaning of “arbitrary and unlawful”; and of 
whose rights arc protected under international human rights law, and where. The sections 
below address issues that were highlighted in various contributions. 

1. Interference with privacy 

17. International and regional human rights treaty bodies, courts, commissions and 
independent experts have all provided relevant guidance with regard to the scope and 
content of the right to privacy, including the meaning of “interference” with an individual’s 
privacy. In its general comment No. 16, the Human Rights Committee underlined that 
compliance with article 17 of the International Covenant on Civil and Political Rights 
required (hat the integrity and confidentiality of correspondence should be guaranteed dc 
jure and de facto. “Correspondence should be delivered to the addressee without 
interception and without being opened or otherwise read”. 3 

18. It has been suggested by some that the conveyance and exchange of personal 
information via electronic means is part of a conscious compromise through which 
individuals voluntarily surrender information about themselves and their relationships in 
return for digital access to goods, services and information. Serious questions arise, 
however, about the extent to which consumers are truly aware of what data they arc 
sharing, how and with whom, and to what use they will be put. According to one report, “a 
reality of big data is that once data is collected, it can be very difficult to keep anonymous. 
While there are promising research efforts underway to obscure personally identifiable 
information within large data sets, far more advanced efforts arc presently in use to re- 
identify seemingly ‘anonymous’ data. Collective investment in the capability to fuse data is 
many times greater than investment in technologies that will enhance privacy." 
Furthermore, the authors of the report noted that “focusing on controlling the collection and 
retention of personal data, while important, may no longer be sufficient to protect personal 
privacy”, in part because “big data enables new, non-obvious, unexpectedly powerful uses 
of data”.' 1 

19. In a similar vein, it has been suggested that the interception or collection of data 
about a communication, as opposed to the content of the communication, does not on its 


3 Official Records of the General Assembly, Forty-third Session, Supplement No. 40 (A/43/40), annex 
VI, para. 8. 

Executive Office ol the President of the United States, “Big Data: Seizing Opportunities, Preserving 
Values”, May 2014 (available from 

www.whilcltouse.gov/silcs/dcfault/filcs/docs/bigjdata_privacy_rcport_may_l J20M.pdf), p. 54. 
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own constitute an interference with privacy. From the perspective of the right to privacy, 
this distinction is not persuasive. The aggregation of information commonly referred to as 
“metadata" may give an insight into an individual’s behaviour, social relationships, private 
preferences and identity that go beyond even that conveyed by accessing the content of a 
private communication. As the European Union Court of Justice recently observed, 
communications metadata “taken as a whole may allow very precise conclusions to be 
drawn concerning the private lives of the persons whose data has been retained.” 5 
Recognition of this evolution has prompted initiatives to reform existing policies and 
practices to ensure stronger protection of privacy. 

20. It follows that any capture of communications data is potentially an interference 
with privacy and, further, that the collection and retention of communications data amounts 
to an interference with privacy whether or not those data are subsequently consulted or 
used. Even the mere possibility of communications information being captured creates an 
interference with privacy, 6 with a potential chitling effect on rights, including (hose to free 
expression and association. The very existence of a mass surveillance programme thus 
creates an interference with privacy. The onus would be on the State to demonstrate that 
such interference is neither arbitrary nor unlawful. 

2. What is" arbitrary" or" unlawful"? 

21. Interference with an individual's right to privacy is only permissible under 
international human rights law if it is neither arbitrary nor unlawful. In its general comment 
No. 16, the Human Rights Committee explained that the term “unlawful” implied that no 
interference could take place “except in cases envisaged by the law. Interference authorized 
by Slates can only take place on the basis of law, which itself must comply with the 
provisions, aims and objectives of the Covenant”. 7 In other words, interference that is 
permissible under national law may nonetheless be “unlawful” if that national law is in 
conflict with the provisions of the International Covenant on Civil and Political Rights. The 
expression “arbitrary interference” can also extend to interference provided for under the 
law. The introduction of this concept, the Committee explained, “is intended to guarantee 
that even interference provided for by law should be in accordance with the provisions, 
aims and objectives of the Covenant and should be, in any event, reasonable in the 
particular circumstances”. 8 The Committee interpreted the concept of reasonableness to 
indicate that “any interference with privacy must be proportional to the end sought and be 
necessary in the circumstances of any given case”. 9 

22. Unlike certain other provisions of the Covenant, article 17 does not include an 
explicit limitations clause. Guidance on the meaning of the qualifying words “arbitrary or 
unlawful” nonetheless can be drawn from the Siracusa Principles on the Limitation and 
Derogation Provisions in the International Covenant on Civil and Political Rights; 10 the 
practice of the Human Rights Committee as reflected in its general comments, including 


5 Court of Justice ol'the European Union, Judgment in Joined Cases C-293/12 and C- 594/12, Digital 

Rights Ireland and Seitlingcr and Others, Judgment of 8 April 2014, paras. 26-27, and 37, See also 
Executive Office ot the President, “Big Data and Privacy: A technological Perspective’’ (available 
from www.whilchousc.gov/silcs/dcfaull/files/micrositcs/ostp/PCAST/pcast big data and privacy - 
_may_2014.pdf), p. 19, " 

6 Sec European Court of Human Rights, Weber and Saravia, para. 78; Malone v. UK, para. 64. 

Official Records of the General Assembly (see footnote 3), nara. 3. 

8 Ibid., para. 4. 

Communication No. 488/1992, loonan v Australia, paia. 8.3; see also communications Nos 
903/1999, para 7.3. and 1482/2006, paras. 10.1 and 10.2. 

10 See li/CN.4/1985/4. annex. 
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Nos. 16, 27, 29, 34, and 31, findings on individual communications” and concluding 
observations; 12 regional and national case law;' 5 and the views of independent experts. 14 In 
its general comment No. 31 on the nature of the general legal obligation on States parties to 
(he Covenant, for example, the Human Rights Committee provides that States parties must 
refrain from violation of (he rights recognized by the Covenant, and that “any restrictions 
on any of [those] rights must be permissible under the relevant provisions of the Covenant. 
Where such restrictions are made, States must demonstrate their necessity and only take 
such measures as are proportionate to the pursuance of legitimate aims in order to ensure 
continuous and effective protection of Covenant rights.” 15 The Committee further 
underscored that “in no case may the restrictions be applied or invoked in a manner that 
would impair the essence of a Covenant right." 

23. These authoritative sources point to the overarching principles of legality, necessity 
and proportionality, the importance of which also was highlighted in many of the 
contributions received. To begin with, any limitation to privacy rights reflected in article 17 
must be provided for by law, and the law must be sufficiently accessible, clear and precise 
so that an individual may look to the law and ascertain who is authorized to conduct data 
surveillance and under what circumstances. The limitation must be necessary for reaching a 
legitimate aim, as well as in proportion to the aim and the least intrusive option available. 16 
Moreover, the limitation placed on the right (an interference with privacy, for example, for 
the purposes of protecting national security or the right to life of others) must be shown to 
have some chance of achieving that goal. The onus is on the authorities seeking to limit the 
right to show that the limitation is connected to a legitimate aim. Furthermore, any 
limitation to the right to privacy must not render the essence of the right meaningless and 
must be consistent with other human rights, including the prohibition of discrimination. 
Where the limitation does not meet these criteria, the limitation would be unlawful and/or 
the interference with the right to privacy would be arbitrary. 

24. Governments frequently justify digital communications surveillance programmes on 
the grounds of national security, including the risks posed by terrorism. Several 
contributions suggested that since digital communications technologies can be, and have 
been, used by individuals for criminal objectives (including recruitment for and the 
financing and commission of terrorist acts), the lawful, targeted surveillance of digital 
communication may constitute a necessary and effective measure for intelligence and/or 
law enforcement entities when conducted in compliance with international and domestic 
law. Surveillance on the grounds of national security or for the prevention of terrorism or 
other crime may be a “legitimate aim” for purposes of an assessment from the viewpoint of 
article 17 of the Covenant. The degree of interference must, however, be assessed against 
the necessity of the measure to achieve that aim and the actual benefit it yields towards 
such a purpose. 

25. In assessing the necessity of a measure, the Human Rights Committee, in its general 
comment No. 27, on article 12 of the International Covenant on Civil and Political Rights, 
stressed that that “the restrictions must not impair the essence of the right [...]; the relation 


“ For example, communication No. 903/1999,2004, Van Hulst v. The Netherlands 
12 CCPR/C/USA/CO/4. 

12 For example, European Court of Human Rights. Uzun v. Germany, 2 September 2010, and Weber 
and Soravia v. Germany, para. 4; and Inter-American Court of Human Rights, Escher v. Brazil. 
Judgment, 20 Nov. 2009. 

See A/HRC7I3/37 and A/IIRC/23/40. Sec also International Principles on die Application of Human 
Rights to Communications Surveillance, available at https://cn.neccssaryandproponionatc ora/text 
15 CCPR/C/21/Rcv. I/Add. 13. para. 6. 

C Cl’R/C/21/Rev. l/Add.9, paras. 11 — 16. Sec also A/HRC/14/46, annex, practice 20. 
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between right and restriction, between norm and exception, must not be reversed.” 17 The 
Committee farther explained that “it is not sufficient that the restrictions serve the 
permissible purposes; they must also be necessary to protect them." Moreover, such 
measures must be proportionate: “the least intrusive instrument amongst those which might 
achieve the desired result". 18 Where there is a legitimate aim and appropriate safeguards are 
in place, a State might be allowed to engage in quite intrusive surveillance; however, the 
onus is on the Government to demonstrate (hat interference is both necessary and 
proportionate to the specific risk being addressed. Mass or “bulk” surveillance programmes 
may thus be deemed to be arbitrary, even if they serve a legitimate aim and have been 
adopted on the basis of an accessible legal regime. In other words, it will not be enough that 
the measures arc targeted to find certain needles in a haystack; the proper measure is the 
impact of the measures on the haystack, relative to the harm threatened; namely, whether 
the measure is necessary and proportionate. 

26. Concerns about whether access to and use of data are tailored to specific legitimate 
aims also raise questions about the increasing reliance of Governments on private sector 
actors to retain data “just in case” it is needed for government purposes. Mandatory third- 
party data retention - a recurring feature of surveillance regimes in many States, where 
Governments require telephone companies and Internet service providers to store metadata 
about their customers’ communications and location for subsequent law enforcement and 
intelligence agency access - appears neither necessary nor proportionate. 19 

27. One factor that must be considered in determining proportionality is what is done 
with bulk data and who may have access to them once collected. Many national 
frameworks lack “use limitations”, instead allowing the collection of data for one legitimate 
aim, but subsequent use for others. The absence of effective use limitations has been 
exacerbated since 11 September 2001, with the line between criminal justice and protection 
of national security blurring significantly. The resulting sharing of data between law 
enforcement agencies, intelligence bodies and other State organs risks violating article 17 
of the Covenant, because surveillance measures (hat may be necessary and proportionate 
for one legitimate aim may not be so for the purposes of another. A review of national 
practice in government access to third-party data found “when combined with the greater 
ease with which national security and law enforcement gain access to private-sector data in 
the first place, the expanding freedom to share that information among agencies and use it 
for purposes beyond (hose for which it was collected represents a substantial weakening or 
traditional data protections.”* 0 In several States, data-sharing regimes have been struck 
down by judicial review on such a basis. Others have suggested that such use limitations 
are a good practice to ensure the effective discharge of a State's obligations under article 17 
of the Covenant, 21 with meaningful sanctions for their violation. 


CCPR/C/21/Rev. l/Add.9. paras. 11 — 16, Sec also European Court of Human Rights, Handyside v. 
the United Kingdom, para. 48; and Klass v. Germany, para. 42. 

18 CCPR/C721/Rev. l/Add.9. paras. 11 - 16. 

15 See opinion of the Advocate-General Cruz Vitlaldn of the Court of Justice of the European Union in 
joint cases C-293/12 and C-594/12, which suggests that the Directive 2006/24/EU (on the retention of 
data generated or processed in connection with the provision of electronic communications services) 
is “as a whole” in violation of the Charter ofEundamcntal Rights of the European Union because it 
Tails to impose strict limits on such data retention. Sec also CCPR/C/USA/CO/4, para. 22. 

I'red H. Cate, James X, Dempsey and Ira S. Rubinstein, “Systematic government access to private- 
sector data", International Data Privacy Low, vol. 2, No. 4. 2012, p. 198. 

" 1 Sec A/IIRC/14/46, annex, practice 23. 
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B. Protection of the law 

28. Paragraph 2 of article 17 of the International Covenant on Civil and Political Rights 
explicitly states that everyone has the right to the protection of the law against unlawful or 
arbitrary interference with their privacy. This implies that any communications surveillance 
programme must be conducted on the basis of a publicly accessible taw, which in turn must 
comply with the Stale’s own constitutional regime and international human rights law.” 
“Accessibility” requires not only that the law is published, bui that it is sufficiently precise 
to enable the affected person to regulate his or her conduct, with foresight of the 
consequences that a given action may entail. The State must ensure that any interference 
with the right to privacy, family, home or correspondence is authorized by laws that (a) are 
publicly accessible; (b) contain provisions that ensure that collection of, access to and use 
of communications data are tailored to specific legitimate aims; (c) are sufficiently precise, 
specifying in detail (he precise circumstances in which any such interference may be 
permitted, the procedures for authorizing, the categories of persons who may be placed 
under surveillance, the limits on the duration of surveillance, and procedures for the use and 
storage of the data collected; and (d) provide for effective safeguards against abuse. 23 

29. Consequently, secret rules and secret interpretations - even secret judicial 
interpretations - of law do not have the necessary qualities of “law”. 24 Neither do laws or 
rules that give the executive authorities, such as security and intelligence services, 
excessive discretion; the scope and manner of exercise of authoritative discretion granted 
must be indicated (in the law itself, or in binding, published guidelines) with reasonable 
clarify. A law that is accessible, but that does not have foreseeable effects, will not be 
adequate. The secret nature of specific surveillance powers brings with it a greater risk of 
arbitrary exercise of discretion which, in turn, demands greater precision in the rule 
governing the exercise of discretion, and additional oversight. Several States also require 
that the legal framework be established through primary legislation debated in parliament 
rather than simply subsidiary regulations enacted by the executive - a requirement that 
helps to ensure that the legal framework is not only accessible to the public concerned after 
its adoption, but also during its development, in accordance with article 25 of the 
International Covenant on Civil and Political Rights. 25 

30. The requirement of accessibility is also relevant when assessing the emerging 
practice of States to outsource surveillance tasks to others. There is credible information to 
suggest that some Governments systematically have routed data collection and analytical 
tasks through jurisdictions with weaker safeguards for privacy. Reportedly, some 
Governments have operated a transnational network of intelligence agencies through 
interlocking legal loopholes, involving the coordination of surveillance practice to outflank 
the protections provided by domestic legal regimes. Such practice arguably fails the test of 
lawfulness because, as some contributions for the present report pointed out, it makes the 
operation of the surveillance regime unforeseeable for those affected by it. It may 
undermine the essence of the right protected by article 17 of the Internationa! Covenant on 
Civil and Political Rights, and would therefore be prohibited by article 5 thereof. Stales 
have also failed to take effective measures to protect individuals within their jurisdiction 


22 See ibid., annex. 

CCPR /C/USA/CO/4, para. 22. See also European Court of I luman Rights, Malone v the United 
Kingdom, No. 8691/79, 2 August 1984, paras. 67 and 68; and Weber and Saravia v Germany, 
application no. 54934/00.29 June 2006, in which the Court lists minimum safeguards that should be 
set out in statute law. 

24 Sec CCPR /C/USA/CO/4, para. 22. 

25 Sec also A/l IRC/14/46. 
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against illegal surveillance practices by other States or business entities, in breach of their 
own human rights obligations. 

C. Who is protected, and where? 

31. The extraterritorial application of the International Covenant on Civil and Political 
Rights to digital surveillance was addressed in several of the contributions received. 
Whereas it is clear that certain aspects of the recently revealed surveillance programmes, 
for instance, will trigger the territorial obligations of States conducting surveillance, 
additional concerns have been expressed in relation to extraterritorial surveillance and the 
interception of communications. 

32. Article 2 of the International Covenant on Civil and Political Rights requires each 
State party to respect and ensure to all persons within its territory and subject to its 
jurisdiction the rights recognized in the Covenant without distinction of any kind, such as 
race, colour, sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status. The Human Rights Committee, in its general comment No. 
31, affirmed that States parties are required by article 2, paragraph 1, to respect and to 
ensure the Covenant rights to all persons who may be within their territory and to all 
persons subject to their jurisdiction. This means that a State party must respect and ensure 
the rights laid down in the Covenant to anyone within the power or effective control of that 

. State Party, even if not situated within the territory of the State Party,” 36 This extends to 
persons within their ''authority". 27 

33. The Human Rights Committee has been guided by the principle, as expressed even 
in its earliest jurisprudence, that a State may not avoid its international human rights 
obligations by taking action outside its territory that it would be prohibited from taking “at 
home”. 36 This position is consonant with the views of the International Court of Justice, 
which has affirmed that the International Covenant on Civil and Political Rights is 
applicable in respect of acts done by a State “in the exercise of its jurisdiction outside its 
own territory ,' as well as articles 31 and 32 of the Vienna Convention on the Law of 
Treaties. The notions of “power” and "effective control” are indicators of whether a State is 
exercising “jurisdiction” or governmental powers, the abuse of which human rights 
protections are intended to constrain. A State cannot avoid its human rights responsibilities 
simply by refraining from bringing those powers within the bounds of law. To conclude 
otherwise would not only undermine the universality and essence of the rights protected by 
international human rights law, but may also create structural incentives for States to 
outsource surveillance to each other. 

34. It follows that digital surveillance therefore may engage a State’s human rights 
obligations if that surveillance involves (he State's exercise of power or effective control in 


36 CCPR/C/21/Rcv. 1/Add. 13, para. 10. 

See Official Records of the General Assembly, Thirty-sixth Session, Supplement No. 40 (A/36/40), 
annex XIX, para. 12.2; see also annex XX. See also CCPR/CO/78/1SR, para. 11; CCPR/CO/72/NHT, 
para. 8; CCPR7CO/8I/HLL, para. 6; and Inter-American Commission of Human Rights, Coard cl a!, 
v. the United States, case No. 10.951, Report No. 109/99,29 September 1999, paras. 37, 39, 41 and 
43. 

Sec Official Records of the General Assembly, Thirty-sixth Session (sec footnote 27), annex XIX, 
paras. 12.2-12.3, and annex XX, para. 10.3. 

Advisor)' opinion o! the International Court of Justice on the Legal Consequences of the Construction 
of a Wall in the Occupied Palestinian Territory, of 9 July 2004 (A/ES-10/273 and Corr.l). pants. 107- 
111. Sec also Internationa! Court of Justice, case concerning Armed Activities on the Territory of the 
Congo (Democratic Republic of the Congo v. Uganda), judgment, 2005, p. (68. 
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relation to digital communications infrastructure, wherever found, for example, through 
direct tapping or penetration of that infrastructure. Equally, where the State exercises 
regulatory jurisdiction over a third party that physically controls the data, that State also 
would have obligations under the Covenant. If a country seeks to assert jurisdiction over the 
data of private companies as a result of the incorporation of those companies in that 
country, then human rights protections must be extended to those whose privacy is being 
interfered with, whether in the country of incorporation or beyond. This holds whether or 
not such an exercise of jurisdiction is lawful in the first place, or in fact violates another 
State’s sovereignly. 

35. This conclusion is equally important in the light of ongoing discussions on whether 
foreigners” and “citizens” should have equal access to privacy protections within national 

security surveillance oversight regimes. Several legal regimes distinguish between the 
obligations owed to nationals or those within a State's territories, and non-nationals and 
those outside.’" or otherwise provide foreign or external communications with lower levels 
oT protection. If there is uncertainty around whether data are foreign or domestic, 
intelligence agencies will often treat the data as foreign (since digital communications 
regularly pass “off-shore” at some point) and thus allow them to be collected and retained. 
The result is significantly weaker - or even non-existent - privacy protection for foreigners 
and non-citizens, as compared with those of citizens. 

36. International human rights law is explicit with regard to the principle of non¬ 
discrimination. Article 26 of the Internationa! Covenant on Civil and Political Rights 
provides that “all persons are equal before the law and are entitled without any 
discrimination to fhe equal protection of the law” and, further, that “in this respect, the law 
shall prohibit any discrimination and guarantee to all persons equal and effective protection 
against discrimination on any ground such as race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or olher status.” These provisions 
are to be read together with articles 17, which provides that “no one shall be subjected to 
arbitrary' interference with his privacy” and that “everyone has the right to the protection or 
the law against such interference or attacks” , as well as with article 2, paragraph I. In this 
regard, the Human Rights Committee has underscored the importance of “measures to 
ensure that any interference with the right to privacy complies with the principles of 
legality, proportionality and necessity regardless of the nationality or location of individuals 
whose communications are under direct surveillance.” 51 

D. Procedural safeguards and effective oversight 

37. Article 17, paragraph 2 of the International Covenant on Civil and Political Rights 
states that everyone has the right to the protection of the law against unlawful or arbitrary 
interference or attacks. The “protection of the law” must be given life through effective 
procedural safeguards, including effective, adequately resourced institutional arrangements. 
It is clear, however, that a lack of effective oversight has contributed to a lack of 
accountability for arbitrary or unlawful intrusions on the right to privacy in the digital 
environment. Internal safeguards without independent, external monitoring in particular 
have proven ineffective against unlawful or arbitrary surveillance methods. While these 
safeguards may take a variety of forms, the involvement of all branches of government in 


See for example, in the United Slates, the Foreign Intelligence Surveillunee Act SI881(a); in the 
United Kingdom, the Regulation of Investigatory Powers Act 2000, s8(4); in New Zealand, the 
Government Security Bureau Act 2003. s. 15A; in Australia, the Intelligence Services Aet S. 9; and in 
Canada, the National Defence Act, S. 273.64 (1). 

51 CCPR /C/USA/CO/d, para. 22. 
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the oversight of surveillance programmes, as well as of an independent civilian oversight 
agency, is essential to ensure the effective protection of the law. 

38. Judicial involvement that meets international standards relating to independence, 
impartiality and transparency can help to make it more likely that the overall statutory 
regime will meet the minimum standards that international human rights law requires. At 
the same time, judicial involvement in oversight should not be viewed as a panacea; in 
several countries, judicial warranting or review of the digital surveillance activities of 
intelligence and/or taw enforcement agencies have amounted effectively to an exercise in 
rubber-stamping. Attention is therefore turning increasingly towards mixed models of 
administrative, judicial and parliamentary oversight, a point highlighted in several 
contributions for the present report. There is particular interest in the creation of "public 
interest advocacy” positions within surveillance authorization processes. Given the growing 
role of third parties, such as Internet service providers, consideration may also need to be 
given to allowing such parties to participate in the authorization of surveillance measures 
affecting their interests or allowing them to challenge existing measures. The utility of 
independent advice, monitoring and/or review to help to ensure strict scrutiny of measures 
imposed under a statutory surveillance regime has been highlighted positively in relevant 
jurisprudence. Parliamentary committees also can play an important role; however, they 
may also tack the independence, resources or willingness to discover abuse, and may be 
subject to regulatory capture. Jurisprudence at the regional level has emphasized the utility 
of an entirely independent oversight body, particularly to monitor the execution of 
approved surveillance measures. 32 In 2009, the Special Rapporteur on the promotion and 
protection of human rights and fundamental freedoms while countering terrorism 
suggested, therefore, that “there must be no secret surveillance system that is not under 
review of an independent oversight body and all interferences must be authorized through 
an independent body.” 33 

E. Right to an effective remedy 

39. The International Covenant on Civil and Political Rights requires States parties to 
ensure that victims of violations of the Covenant have an effective remedy. Article 2, 
paragraph 3 (b) further specifies that States parties to the Covenant undertake “to ensure 
that any person claiming such a remedy shall have his right thereto determined by 
competent judicial, administrative or legislative authorities, or by any other competent 
authority provided for by the legal system of the Slate, and to develop the possibilities of 
judicial remedy”. Slates must also ensure that the competent authorities enforce such 
remedies when granted. As the Human Rights Committee emphasized in its general 
comment No. 31, failure by a State party to investigate allegations of violations could in 
and of itself give rise to a separate breach of the Covenant. 34 Moreover, cessation of an 
ongoing violation is an essential element of the right to an effective remedy. 

40. Effective remedies for violations of privacy through digital surveillance can thus 
come in a variety of judicial, legislative or administrative forms. Effective remedies 
typically share certain characteristics. First, those remedies must be known and accessible 
to anyone with an arguable claim that their rights have been violated. Notice (that either a 
general surveillance regime or specific surveillance measures are in place) and standing (to 


33 See Tor example European Court of Human Rights, Ekimdzhicv v Bulgaria, application No. 
62540/00, 28 June 2007. 

33 A/I1RC/13/37, para. 62. 

34 CCPR/C/2I/Rcv. I/Add. 13, para. 15. 
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challenge such measures) thus become critical issues in determining access to effective 
remedy. Slates take different approaches lo notification: while some require post facto 
notification of surveillance targets, once investigations have concluded, many regimes do 
not provide for notification. Some may also formally require such notification in criminal 
cases; however, in practice, this stricture appears to be regularly ignored. There are also 
variable approaches at national level to the issue of an individual’s standing to bring a 
judicial challenge. The European Court of Human Rights ruled that, while the existence of 
a surveillance regime might interfere with privacy, a claim that this created a rights 
violation was justiciable only where there was a “reasonable likelihood” that a person had 
actually been subjected to unlawful surveillance. 55 

41. Second, effective remedies will involve prompt, thorough and impartial 
investigation of alleged violations. This may be provided through the provision of an 
“independent oversight body [...] governed by sufficient due process guarantees and 
judicial oversight, within the limitations permissible in a democratic society." 54 Third, for 
remedies to be effective, they must be capable of ending ongoing violations, for example, 
through ordering deletion of data or other reparation. 57 Such remedial bodies must have 
full and unhindered access to all relevant information, the necessary resources and 
expertise to conduct investigations, and the capacity to issue binding orders”. 58 Fourth, 
where human rights violations rise lo the level of gross violations, non-judicial remedies 
will not be adequate, as criminal prosecution will be required. 59 


IV. What role for business? 

42. There is strong evidence of a growing reliance by Governments on the private sector 
to conduct and facilitate digital surveillance. On every continent. Governments have used 
both formal legal mechanisms and covert methods to gain access to content, as well as to 
metadata. This process is increasingly formalized: as telecommunications service provision 
shifts from the public sector lo the private sector, there has been a “delegation of law 
enforcement and quasi-judicial responsibilities to Internet intermediaries under the guise of 
self-regulation or cooperation” 1 . 40 The enactment of statutory requirements for 
companies to make their networks “wiretap-ready” is a particular concern, not least because 
it creates an environment that facilitates sweeping surveillance measures. 


55 See Hsbester v. the United Kingdom, application No. 18601/91, Commission decision of 2 April 
1993; Redgrave v. the United Kingdom, application No. 202711/92, Commission decision of 1 
September 1993; and Matthews v. the United Kingdom, application No. 28576/95, Commission 
decision of 16 October 1996. 

36 “Joint declaration on surveillance programs and their impact on freedom of expression”, issued by the 
Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression 
and the Special Rapporteur for freedom of Expression of the Intcr-Amcrican Commission on Human 
Rights, June 2013 (available from 

www.oas.org/cn/iachr/cxprcssion/showarticlc.asp?artID=927&irD=l), para. 9. 

Sec for example European Court ofiluman Rights, Segcrsled-Wiber and others v. Sweden, 
application No. 62332/00. 6 June 2006. Sec also CCRR/C/2I/Rev. 1/Add. 13, paras 15-17 
58 A/HRC/14/46. 

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations orinlcmational Human Rights Law and Serious Violations oflntcmational 
Humanitarian Law (General Assembly resolution 60/147, annex). 

See European Digital Rights. “The Slide from 'Self-Regulation' to Corporate Censorship”, Brussels, 
January 2011. available at 'vxvw.edri.org/filcs/lvDRl_scirreg final_201 (0124.pdf. 
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43. There may be legitimate reasons for a Stee to require th^ ai information aid 
communications technology company provide user dda; however, when a company 
sjpplies data or user information to a Stie in response to a request thi contravenes the 
right to privacy under international law, acompaiy provides mass surva'I lance technology 
or equipment to States without adequate safeguards in place or where the information is 
otherwise used in violation of human rights, that company risks being complicit in or 
otherwise involved with human rights abuses The Guiding Principles on Business and 
Hum^i Rights, endorsed by the Human Rights Council in 2011, provide a global standard 
for pre/enting and addresang adverse effects on human rights linked to busness activity. 
The responsibility to respect human rights applies throughout a company’s global 
operations regardless of where its users arc located, and exists independently of whether the 
Slate meets its own human rights obligations. 

44. Imports multi-stakeholder efforts have been made to clarify the ^plication of the 
Guiding Principles in the communications and informdion technology sector. Enterprises 
that provide content or Internet services, or supply the technology and equipment that make 
digital communications possible, for example, should adopt an explicit policy statement 
outlining their commitment to respect human rights throughout the company’s activities. 
They should also have in place appropriate due diligence policies to identify, assess, 
prevent and mitigate any adverse impact. Companies should assess whether and how their 
terms of service, or their policies for gathering and sharing customer data, may result in an 
adverse impact on the human rights of their users. 

45. Where enterprises arc faced with government demands for access to data that do not 
comply with international human rights standards, they are expected to seek to honour the 
principles of human rights to the greatest extent possible, and to be able to demonstrate 
their ongoing efforts to do so. This can mean interpreting government demands as narrowly 
as possible, seeking clarification from a Government with regard to the scope and legal 
foundation for the demand, requiring a court order before meeting government requests for 
data, and communicating transparently with users about risks and compliance with 
government demands. There are positive examples of industry action in this regard, both by 
individual enterprises and through multi-stakeholder initiatives. 

46. A central part of human rights due diligence as defined by the Guiding Principles is 
meaningful consultation with affected stakeholders. In the context of information and 
communications technology companies, this also includes ensuring that users have 
meaningful transparency about how their data are being gathered, stored, used and 
potentially shared with others, so that they are able to raise concerns and make informed 
decisions. The Guiding Principles clarify that, where enterprises identify that they have 
caused or contributed to an adverse human rights impact, they have a responsibility to 
ensure remediation by providing remedy directly or cooperating with legitimate remedy 
processes. To enable remediation at the earliest possible stage, enterprises should establish 
operational-level grievance mechanisms. Such mechanisms may be particularly important 
in operating countries where rights are not adequately protected or where access to judicial 
and non-judicial remedies is lacking. In addition to such elements as compensation and 
restitution, remedy should include information about which data have been shared with 
State authorities, and how. 


V. Conclusions and recommendations 

47. International human rights law provides a clear and universal framework for 
the promotion and protection of the right to privacy, including in the context or 
domestic and extraterritorial surveillance, the interception of digital communications 
and the collection of personal data. Practices in many States have, however, revealed a 
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lack of adequate national legislation and/or enforcement, weak procedural safeguards, 
and ineffective oversight, all of which have contributed to a lack of accountability for 
arbitrary or unlawful interference in the right to privacy. 

48. In addressing the significant gaps in implementation of the right to privacy, two 
observations are warranted. The first is that information relating to domestic and 
extraterritorial surveillance policies and practices continues to emerge. Inquiries are 
ongoing with a view to gather information on electronic surveillance and the collection 
and storage of personal data, as well as to assess its impact on human rights .Courts at 
the national and regional levels are engaged in examining the legality of electronic 
surveillance policies and measures. Any assessment of surveillance policies and 
practices against international human rights law must necessarily be tempered against 
the evolving nature of the issue. A second and related observation concerns the 
disturbing lack of governmental transparency associated with surveillance policies, 
laws and practices, which hinders any effort to assess their coherence with 
international human rights law and to ensure accountability. 

49. Effectively addressing the challenges related to the right to privacy in the 
context of modern communications technology will require an ongoing, concerted 
multi-stakeholder engagement. This process should include a dialogue involving all 
interested stakeholders, including Member States, civil society, scientific and technical 
communities, the business sector, academics and human rights experts. As 
communication technologies continue to evolve, leadership will be critical to ensuring 
that these technologies are used to deliver on their potential towards the improved 
enjoyment of the human rights enshrined in the international legal framework. 

50. Bearing (he above observations in mind, there is a clear and pressing need for 
vigilance in ensuring the compliance of any surveillance policy or practice with 
international human rights law, including the right to privacy, through the 
development of effective safeguards against abuses. As an immediate measure, States 
should review their own national laws, policies and practices to ensure full conformity 
with international human rights law. Where there are shortcomings, States should 
take steps to address them, including through the adoption of a clear, precise, 
accessible, comprehensive and non-discriminatory legislative framework. Steps should 
be taken to ensure that effective and independent oversight regimes and practices arc 
in place, with attention to the right of victims to an effective remedy. 

51. There are a number of important practical challenges to the promotion and 
protection of the right to privacy in the digital age. Building upon the initial 
exploration of some of these issues in the present report, there is a need for further 
discussion and in-depth study of issues relating to the effective protection or the law, 
procedural safeguards, effective oversight, and remedies. An in-depth analysis of these 
issues would help to provide further practical guidance, grounded in international 
human rights law, on the principles of necessity, proportionality and legitimacy in 
relation to surveillance practices; on measures for effective, independent and 
impartial oversight; and on remedial measures. Further analysis also would assist 
business entities in meeting their responsibility to respect human rights, including due 
diligence and risk management safeguards, as well as on their role in providing 
effective remedies. 
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